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Tom tat:

Thiét ldp cdc co ché thudn loi dé ddy manh viéc giao quyén s0 hitu, quyén sir dung két qua
nghién ciu (KONC), tai san tri tué (TSTT), nham phat trién doanh nghiép khoa hoc va
cong nghé (KH&CN) khoi nguon (spinoff/spinout) tai co s¢ nghién ciru, dao tgo la mo
hinh phé bién trén thé giGi. Bai bdo nghién ciru kinh nghiém quéc té trong viéc phdt trién
cdc mo hinh spznoff/spmout phdn tich cac quy dinh phap ly hién hanh lién quan, trén co
s6 d6, dé xudt mot s6 chinh sach vira dé hoan thién quy dinh phdap ludt hién hanh, vira
nham thiee hién co ché thir nghiém thiic ddy thwong mai héa TSTT, KONC tai Viét Nam.

Tir khéa: So hitu tri tué; Tai san tri tué; Két qud nghién civu; Spinoff/spinout.
Ma sé: 21101501

ASSIGNMENT AND LICENSING OF RESEARCH
RESULTS/OUTPUTS, INTELLECTUAL PROPERTY FOR
DEVELOPING THE SCIENCE AND TECHNOLOGY ENTERPRISES
AS THE MODEL OF SPINOFF/SPINOUT IN THE RESEARCH AND
TRAINING INSTITUTES IN VIETNAM

Abstract:

Establishing favorable mechanisms to promote the assignment and licensing of research
results, intellectual property, for developing the science and technology enterprises as the
model of spinoff/spinout in the research and training institutes is a popular model in the
world. This article has analyzed international experiences on the development of
spinoffi/spinout models and relevant legal regulations. On that basis, some suggestions to
complete the current legal frameworks and conduct regulatory sandboxes for
commercialization of research results and intellectual property and in Vietnam are
proposed.
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2 Giao quyén s hiru, quyén sir dung két qua nghién ciru...

1. Khai quat chung vé quyén s6 hiru, quyén st dung két qua nghién
ciru, tai sdn tri tué va sy hinh thanh doanh nghiép khoa hoc va cong
nghé khéi nguon (spin-off/spinout)

1.1. Giao quyén sé hitu, quyén sir dung tai sin tri tué

Viéc x4c dinh quyén s hiru, quyén s dung KQNC, TSTT (dugc hinh
thanh tir ngén sach nha nudc) va co che giao quyén déi véi loai tai san vo
hinh nay c6 sy khac nhau & mdi qudc gia. Theo Dao luat Bayh-Dole cua
Hoa Ky va nhitng phién ban cta no trén thé giéi (& Pai Loan, Trung Qudc,
Han Qudc, Nhat Ban va nhiéu nudc & chau Au), quyén sO hitu ddi voi
KQNC, TSTT duoc giao cho t6 chirc chu tri (nhu cac truong dai hoc, vién
nghién ctru, doanh nghiép, to chirc phi loi nhuan) va c6 thé 1a mot sb to
chirc, ca nhéan khac c6 kha nang thuong mai héa’. Piéu d6 c6 nghia 1a nha
nudc trao quyén so hitu, hay noi cach khac 1a nha nude hoan toan tur bo
quyén s¢ hitu ciia minh va giao lai quyén d6 cho t6 chirc khac, trir nhiing
truong hop dic biét, ching han lién quan dén an ninh, quc phong. Theo
do, céac to chtre chu tri thuc hién nhiém vu KH&CN (do Chinh phu tai trg
kinh phi mdt phén hoac toan bd) mac nhién tré thanh chu s¢ hitu cua két
qua do, chir khong can dé nghi co quan c6 thim quyén giao quyén sd hitu
hodc str dung cho minh. Tuy nhién, & mdt s6 nude xad hoi chu nghia nhu
nhitng nudc thudc Lién X6 cii, TSTT trude hét thudc s hiru nha nude va td
churc chu tri chi co quyén s hiru hodc str dung tai san khi duwgc nha nudce
giao quyén. Do d6, khi nhic dén thuat ngir “giao quyén” co thé hiéu khai
ni¢m nay chi c6 y nghia ¢ cac nude xa hoi chu nghia hodc nhimg nude cd
hoan canh gan gidng nhu Viét Nam. Hon nifa, néu trong cac phién ban
trude day cua Dao luat Bayh-Dole, viéc giao quyén gan nhu chi dugc hiéu
1a giao quyen s6 hitu toan phan, Luat KH&CN nam 2013 lai ¢6 nhirng quy
dinh v€ giao quyen st dung va giao quyen s& hitu, quyén st dung mot phan
va toan phan nham dam bao quyén tdi cao ctia Nha nudce trong vi¢c xem xét
giao KQNC st dung ngan sach nha nude cho nhiing dbi tuong phu hop.
Ngoai ra, khac v6i “chuyén giao quyén” 1a hanh dong mang _tinh chat
thuong mai va tao ra loi nhuén cho nguoi chuyén giao, “giao quyén” 1a mot
hinh thire chuyén giao quyén nhung dudi goc do hanh chinh va thuong
dugc hiéu 1a g1a0 mién phi quyén dbi v6i mot tai san nao d6, cé thé quyén
s¢ hiru hodc quyén st dung (Phan Hoang Lan, 2014).

1.2. Sw hinh thanh doanh nghiép khoa hoc va céng nghé khéi nguon
(spin-off/spinout)

Trén thé gidi, khai niém doanh nghiép KH&CN xuat hién tir khoang giira
Theé ky XX tai cac nudc cong nghiép phat trién, dudi cac tén goi khac nhau
nhu: doanh nghiép dua trén tri thic, doanh nghié€p dya trén khoa hoc, doanh

? <http://www.autm.net/Bayh_Dole_Actl.htm>
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nghiép dua trén cong nghé, doanh nghiép spin-off (Vii Huyén Trang,
2018).

Co su khac nhau glua cac thuat ngu “start- up ) pin -off”, “spin-out”. Theo
GS. Albena Vutsova thuét ngu “start-up” “spin-off” thuong dugc st
dung thay thé cho nhau de mo ta mot loai hoat dong thuong mai hoa, nhung
thong thuong hon, thuat ngu Spll’l -off” dugc sir dung dac bi¢t cho mot cong
ty ma trudng dai hoc ¢6 ¢o phan vén trong do. Cong ty co thé 1a mot cong ty
mo&i, dua trén san xuét hodc kinh doanh dich vu ¢t 15i cua cong ngh¢, hoac
tri thire, dugc chuyén glao tr co so khoa hoc. Cac loai hinh cong ty spin-off
1a to chirc hoat dong vi lgi nhuan va doc 1ap vdi cac truong dai hoc, duoc
sinh ra boi it nhat mot thanh vién cua truong dai hoc (Stal E, Tales A and
Fujino 4, 2016), Cong ty “spin-off” la cong ty duogc thanh 13p boi nhung
nhan sy da roi t chuc me, nhung van duy tri m01 quan hé nhat dinh véi t6
chtic me. Thuat ngir “spin-out” dugc st dung dé chi mot cong ty khong co
mdi lién heé tryc tiép véi t6 chirc me va viéc lya chon thanh 1ap mot cong ty
moi la do (cac) nhén sy dua ra chtr khong phai ngu(n st dung lao dong. Mot
nhan sy ¢6 y tudng cé thé roi cong ty va phat trién y tuong do trong mot du
an kinh doanh dgc 18p mai - spin out (Radoslawa Nikolowa, 2014). Xem xét
moi lién hé giira cong ty sp1n off dugc thanh 1ap trong truong dai hoc va cac
truong dai hoc, thuét nglr “spin-off” duoc ap dung nhiéu hon trong viéc mo
ta cac cong ty duoc hd trg boi cac trudng dai hoc”.

Doanh nghi¢p spin-off trong céc co s& nghién cuu va dao tao la doanh
nghiép mdi dugce tao ra dé khai thac cac KQNC KH&CN duogc phat trién
trong truong dai hoc va vién nghién ctru dua trén théa thuan tai chinh gitra
doanh nghiép va truong/vién, dugc sang lap boi nha khoa hoc, hoc vién,
sinh vién dang hoc tip va cong tac tai co s¢ d6 (Vii Huyén Trang, 2018).

Thyc té, mo hinh cong ty spin-off dwoc hinh thanh tir rat sém & cac nudc phat
trién nhu Hoa Ky, Vuong quc Anh. O Vuong quéc Anh, mé hinh cong ty
spin-off xuét hién tir nhitng nam cubi Thé ky XIX, véi su xuét hién ciia nhidu
cong ty cong nghé duogc thanh 13p bodi cac truong dai hoc nghién ctru tién
phong trong cach mang cong nghiép. M6 hinh cac cong ty déng s¢ hiru cua
nha khoa hoc va truong dai hoc tlep tuc dugc phat trién, nhiéu tap doan mo
hinh c6ng ngh¢ 16n déa dugc phat trién va duy tri cho dén nay. Mo hinh nay
nhanh chong phat trién & Hoa Ky va Vuong qudc Anh tir gitta dén cudi Thé
ky XX, voi mdc quan trong vao nam 1980 véi Dao luat Bayh - Dole duogc phé
duyét & Hoa Ky, nham luat hoa hoat dong ctia mé hinh cong ty nay’. Tir day,

* Prof. Albena Vutsova, European Cooperation in Science and Technology, TN1302: BESTPRAC
<https://bestprac.eu/fileadmin/mediapool-bestprac/documents/Outputs/Learning_materials/Legal_Aspects/Spin-
offs Vutsova.pdf>

4 <file:///C:/Users/DELL/Downloads/Chapter2DefiningUniversitySpin-Offs%20(3).pdf>

5 an luat Bayh—Dole cho phép cac truong dai hoc, vién nghién ctru duogc quyén s& hitu dbi véi KQNC tao ra,
nham phat trién viéc thuong mai hod, timg dung KQNC vao thuc t¢ <http://www.autm.net/Bayh_Dole Actl.htm>.
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md hinh nay nhanh chong duoc phat trién & nhidu quéc gia nhu Hoa Ky, mot
s6 qudc gia chdu Au, Nhat Ban,... va trd thanh mot giai phap thich hop cho
phép nha sang ché vira gitr du’qc TSTT, vira thu duoc loi nhuan tr kinh té,
ddng thoi, co sé nghién ctru ciing dwoc hudng loi ich lau dai.

Theo thdng ké cua HEFCE (Higher Education Funding Council for
England), cic truong dai hoc ctia Vuong qudc Anh da déng gop 3,3 ti Bang
Anh (khoang 5,6 ti USD) cho nén kinh t& Vuong quéc Anh trong nim
2010-2011, trong d6, lgi nhuan tir cac cong ty spin-off (nam 2010 co6 toi
gan 1.300 cong ty spin-off) méi thanh 1ap 1a 2,1 ti Bang (3,5 ti USD) va tao
ra 18.000 viéc 1am®. Hiép hoi Cac nha Quan Iy Cong nghé ciia Pai hoc Hoa
Ky (Association of University Technology Managers, AUTM) da thong ké:
trong vong 20 nam (1980-1999) ké tir khi Pao luat Bayh-Dole vé cong ty
spin-off dugc phé chuan cac cong ty spin-off ¢ Hoa Ky da dong gop 33,5 ti
USD cho nén kinh té va tao ra 280.000 viéc lam, trung binh m6i nam co6
hon 200 cong ty spin-off dugc ding ky thanh 1ap trong téng sd hon 132
truong dai hoc 6 Hoa Ky (R.P. O’Shea et al., 2005).

Mic du cac KQNC co ban c¢o thé duoc chuyén dén nganh cong nghiép
thong qua cac chuong trinh nghién ciru hgp tac hodc cac thoa thuan chuyen
giao quyen cho cac sang ché cua truong dai hoc di dugc cap béng sang ché,
nhung mo hinh spin-off 1a con duwdng kinh doanh dé thwong mai hoa
KQNC thanh cong. Ty 1€ hinh thanh cac spin-off trong truong dai hoc
thuong dugc coi 1a mot chi sé quan trong vé chét lugng cua lién két giira
khu vuc nghién ciru va nganh cong nghiép cua méot qubc gia hodc khu vuc
(Ine’s Macho-Stadler, 2008). Cac chinh sach duoc thiét ké dé khuyén khich
cac truong dai hoc hoat dong hi¢u qua hon trong viéc tao ra cac cong
ty/doanh nghi€p spin-off. Mirc d0 tham gia cua truong dai hoc & cac giai
doan khac nhau (Pirnay F., Surlemont B., and Nlemvo F., 2003). Su tham
gia cta truong dai hoc 1a can thiét trong giai doan dau cta qua trinh hinh
thanh cong ty spin-off va dan dan mét di trong qua trinh phat trién, diéu d6
khong c6 nghia 1a truong dai hoc khong thé tham gia vao nhiing giai doan
sau, nhung sy tham gia cta cic bén lién quan khac (t6 chirc tai chinh,
khu/cong vién KH&CN, vuon wom doanh nghiép,...) s& thic ddy su phat
trién clia cac cong ty spin-off mot cach hiéu qua hon (Beraza J. and
Rodriguez A., 2011).

V& nguyén tic, cong ty spin-off co thé ¢6 dugc quyén‘sc’f hitu déi véi TSTT
(IPRs) theo hai cach: dong gop bang hién vat hodc bang hinh thirc chuyén
giao quyén st dung (li-xéng)7. Hai phuong phap nay c6 nhitng diém khac
biét sau:

¢ HEFCE, 23/07/2012: “UK universities contribute to economic growth”.

" Management of Academic Intellectual Property and Early Stage Innovation Countries in Transition, Division for
Certain Countries in Europe and Asia, World Intellectual Property Organization.
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Go6p von bing hién vat
(IPRs® 12 phén von gop bang hién vat)

Chuyén giao quyén sir dung (Li-xiing)
(IPRs la ddi twong ciia théa thuin li-xiing)

Chuyén giao khi thanh 1ap spin-off

Chuyén giao sau khi thanh lap, spin-off da
c6/da ton tai khi n6 tro thanh d6i tuong dugc
li-xang

Céc phuong thie chuyén giao dugc xac dinh
theo thoa thuin hop tdc va Ludt Doanh
nghiép

Céc phuong thirc chuyén giao dwoc xac dinh
boi thoa thuén li-xang

TSTT tré thanh tai san cua cong ty spin-off

TSTT van 13 tai san cua truong dai hoc,
quyén khai thac dugc chuyén giao cho cong
ty spin-off

TSTT dudi dang hién vat la mot ph?m vén
gop

Quyén khai thac 1a tai san dugc liét ké trong
bang can doi ke toan

Gia tri dong gop béang hién vat dugc xdc dinh
bai cac ddi tac, nhung bén gop von phai chiu
trach nhiém vé viéc xac dinh gia tri

Gi4 tri duge xéac dinh boi cac dbi tac trong
thoa thuén li-xang, no6 c¢6 thé dugc stra doi

Céc quy dinh vé thu tuc lién quan dén doanh
nghiép dugc ap dung, dang ky cong ty, tai

Hop dong riéng tu, chi ddi tac moi bidt, ap
dung cac dieu khoan bao mat, khdng phdai la

san cong cong tai san cong cong

Viéc giam gia tri ctia IPRs anh huong dén cac
thoa thugn li-xang (co thé 1a 1y do sira ddi
hodc chdm dut hop dong) nhung khong danh
hieomg dén von hodc sw ton tai ciia spin-off

Giam gia tri cua IPRs, anh hwong dén nguon
von, thdm chi si ton tai ciia cong ty spin-off]
c6 thé gap riii ro

IPRs tr¢ thanh mot phan ctiia von danh nghia/vén diéu 18 va la mot phan
khong thé thiéu cua cong ty spm -off. Do d6, nhiing thay d01 vé gia tri cua
IPRs anh huéng dén cong ty spin-off va nhu’ng thay d6i vé tinh hinh phap
ly cua cong ty spin-off ¢ thé anh huéng dén tinh trang phap 1y cua IPRs.
Vigc thanh ly hoac cham dut hoat dong cuia cong ty spin-off co thé dan dén
nhung thay d6i vé IPRs. Theo d6, hinh thirc chuyén giao cong nghé cho
cong ty spin-off dudi hinh thue li-xang sé phu hop hon Ia hinh thirc dong
gop bang hién vat. Dong thoi, khi thanh 18p cong ty spin-off, can xac dinh
muc d¢ tham gia cua truong dai hoc; diéu kién va phuong thuc tham gia
ctia cac nha sang ché vao cong ty spin-off ciing cin dwoc 1am 15’

2. Kinh nghiém quéc té vé giao quyén s& hiru, quyén sir dung két qua
nghién ciru, tai san tri tué dé hinh thanh cong ty spin-off/spin-out trong
cac co s nghién ciru, dao tao

2.1. Chiu Au

2.1.1. Virong quéc Anh

¥ Intellectual property rights.

® Management of Academic Intellectual Property and Early Stage Innovation Countries in Transition, Division for
Certain Countries in Europe and Asia, World Intellectual Property Organization.
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Tir 2003 dén 2018, khoang 3.000 cong ty spin-out dua trén TSTT dugc
thanh 1ap bodi céc truong dai hoc cua Vuong quoc Anh" Nghlen clru vao
nim 2018 cua Cong ty Anderson Law cho thdy, 9/10 cong ty spin-out ton
tai trén 5 ndm (cao hon so v&i cac cong ty khoi nghi€p thong thuong) Spin-
out ndi tiéng nhit & Vuong qudc Anh 1a ARM Holdings, mot cong ty thiét
ké vi xur Iy cho dién thoai thong minh, do Dai hoc Cambrldge thanh lap va
dugce Cong ty Softbank cua Nhat Ban mua lai voi gia 24 ty Bang Anh vao
nam 2018. Trung binh & Vuong qubc Anh, céc cong ty spin-out huy dong
dugc 4 triéu Bang Anh, thudng qua nhiéu vong goi von.

O Vuong qudc Anh, nguyén tic chung 1a TSTT thudc vé t6 chuc di thuc
hién nghien clru tao ra tai san do. Tuy nhién, khong phai lic nao cung hoan
toan rd rang ai la nguoi s6 hitu TSTT - cac nha dau tu can phai lam viéc voi
cac truong dai hoc dé thoa thuén diéu do - quyen tu do hop dong cho phep
su linh hoat. Do d6, mdi truong s& co quy dinh riéng aé xac dinh quyén s¢
hiru ddi véi TSTT cling nhu phan phoi quyén s& hitu ¢6 phan trong céac
cong ty spin-out. Chang han, tai Truong Dai hoc Oxford, quy trinh tao ra
mot cong ty spin-off rat nghiém ngat dé dam bao rang chi nhung cong nghé
Vung chac nhat, c6 dinh hudng thuong mai méi dugc san xuat trong mot
cong ty tur truong dai hoc (Bruce Savage, 2006). Qua trinh nay thuong bat
dau v6i Cong ty Isis Innovation'' dé thao luan vé Vlec nop bang sang ché.
Van phong Dich vu Nghién clru cta truong dai hoc'? s& xac dinh quyén Y
hiru d6i véi TSTT duoc ding ky. Dai hoc Oxford khong cho phep chuyen
nhuong quyen SHTT, nhung dugc phép li- xang cho cong ty spm -out. Piéu
nay doi khi gay ra van dé v4i cac nha dau tu vi ho thuong yéu cau chuyén
nhuong quyén déi véi TSTT. Mot yeu cau quan trong khéc 1a spin- -out phai
hoat dong trong cac co s& bén ngoai trucng dai hoc. Ty 1¢ s& hiru c6 phan
cta bai hoc Oxford thuong chiém 50% cb phan khi cong ty spin-out dugc
thanh lap, trong khi cac nha nghién cu‘u/sang ché (nha sang 1ap) chiém 50%
con lai (Bruce Savage, 2006). Mot s6 truong dai hoc c6 cac mo hinh khac
nhau. Pai hoc Warwick chiém 1/3 so co phan trong cong ty spln -out va de
lai 1/3 cho nha nghién ctru/sang ché (nha sang lap) va 1/3 cho cac nha dau
tu bén ngoai. Ty 1€ chia la 60/40 trong cong ty spin out cua Pai hoc Leeds.

2.1.2. Vieong quoc Bi

KU Leuven Research and Development (LRD) dwgc thanh 13p vao nam
1972 (1a mot dang TLO/TTO) dé quan 1y danh muc nghién ciru va phat
trién v6i nganh céng nghiép ciia Pai hoc Cong gido Leuven, Vuong quic
Bi. LRD hién chiém khoang 1/4 tong ngan sach nghién ctru cua truong dai

! UK Financial Sector and Intellectual Property Programme, Rouse.

1 Oxford University Innovation Limited 1a mét cong ty tu vén va chuyén giao céng nghé cia Vuong quéc Anh,
dugc thanh 1ap dé quan ly viéc R&D céc truong dai hoc, USO la cong ty con thudc s¢ hiru hoan toan cta Pai hoc
Oxford.

> The Research Services Office of the University.
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hoc va c¢6 34 nhan vién dé hd tro cho céc chuyén gia, diéu do mang lai cho
LRD quy mo, chuyén mén va kinh nghiém quan trong can thiét dé thuc
hién thanh cong cac hoat dong chuyén giao cong nghé.

Ngay tir khi thanh 1ap, LRD di nhan dugc mot lugng 16n quyén tu cha vé
ngan sach va quan 1y ngudn nhan luc trong truong dai hoc. Mic du LRD
duoc tich hop hoan toan trong truong dai hoc, nhung lai dugc quan 1y ngan
sach cua chinh ho va cic nhan vién nghién clru dugc chi trd boi chinh
nhitg ngudn ngan sach ndy. Cac nha nghién ctu thude cac phong ban,
khoa khéc nhau c6 thé tham gia vao trong mot bo phan nghién ctru tai LRD.
Vié¢c tao ra cac cong ty spin-off dugc coi la hoat dong thir ba bén canh céc
hoat dong nghién ciru hgp ddng va cap bang sang ché /licensing. Trong
nam 2004, truong dai hoc da thanh 1ap 61 cong ty spin-off. Cac cong ty
spin-off nay da tao ra doanh thu 350 tri¢u Euro va viéc lam cho hon 2.000
nguoi. Hai cong ty spin-off da thuc hién IPO thanh cong trén NASDAQ va
EASDAQ. Truong dai hoc hop tac véi hai ngan hang 16n cua Vuong quéc
Bi tao ra hai quy dau tu hat gidng dé tai trg vén cho cac cong ty khoi
nghiép khai thac cac bi quyét ky thuat cua truong dai hoc. LRD cung véi
hai nha quan ly dau tu tir ca hai ddi tac ngan hang tao thanh Uy ban dau tu.
Céc hoat dong tiép theo clia cac cong ty spin-off duge cung cap thong qua
“Trung tim D6i méi va Uom tao”.

Yéu t6 quan trong nhat giai thich sy thanh cong cia LRD 1a ho da phat trién
mot hé théng khuyén khich dua trén sy linh hoat vé ngan sach va ty chu vé
tai chinh. Céac b phan nghién ciru cuia LRD dugc hudng quyén tu chii hoan
toan dé can bang doanh thu va chi phi tir cic hoat dong lién két khoa hoc
v6oi nganh cong nghi€p (industry-science links - ISL). Cac bd phan cua
LRD dugc quyén tham gia ca vé tri tué va tai chinh vao cic cong ty spin-off
ma ho di thanh 1ap va phat trién. Cubi cing, cic chinh sach khuyén khich
cling dugc trao cho cac nha nghién ctru cd nhan. Trong trudng hgp cac
spin-off dugc tao ra, cac nha nghién ctru ca nhan co6 thé nhan duoc %) phﬁn
so hitu tri tué (SHTT) (tirc 1a ¢6 phan SHTT hodc cb phan ciia nguoi séng
lap) dé ddi lay dau vao 1a cac bi quyét va loi thé thuong mai. Ho cling co6
thé dau tu tai chinh vao cong ty spin-off va do do6 c6 dugc ¢6 phan theo ty
1¢ trong co phleu pho thong (co ph1eu von) cua cong ty. Trong truong hop
thanh toan tién ban quyén mot lan va tién ban quyén tir cac thoa thuan li-
xdng, cac nha nghién ctru c4 nhan duge quyén nhan muc phi 1én dén 30%
thu nhép dugc tao ra (sau khi céc chi phi da duge bu dép), thuong 1a véi
murc phi ban quyén phi tuyén.

2.2. Hoa Ky

Dai hoc MIT va Stanford 1a hai truong dai hoc hang ddu & Hoa Ky, ndi tiéng
Vo1 viée tao ra cac cong ty spin-out dé phat trién cong ngh¢ dua trén nghién
ctru cua truong dai hoc. Moi cong ty spin-out tao ra 20-30 cong ty moi nam
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dwra trén céc bang sang ché va phan mém c6 ngudn gdc tir nghién cuu dong
thoi, chiung dugc coi 1a hinh miu dé chuyén giao cong nghé hiéu qua

Hé sinh thai dau tu xung quanh MIT va Stanford luén ton tai hang chuc
cong ty dau tu mao hiém dau tu & giai doan dau vao cac cong ty dua trén
cong nghé méi, tit ca déu mong mudn tim kiém co hoi dau tu. Cac dbi tac
dau tu thuong duoc dao tao vé nhitng linh vuc cong nghé ma ho dau tu va
san sang gitp “gin két cong ty v6i nhau”.

Tai Dai hoc MIT va Stanford, cac cong ty spin-out dugc thanh 1ap bdi cac
giao su va sinh vién. Sau do, cac cong ty spin-out lam viéc voi cac Van
phong cép phép thudc Trudng dé xin cap li-xang cac TSTT. Viéc cap cac li-
xang phan anh sy rang budc danh cho bat ky bén thir 3 nao khi ho dé nghi
cap li-xang doc quyén. Chinh sach cua MIT va Stanford cAm chuyen
nhuong quyén dbi véi TSTT. Bdi Vo1 86 hiru cb phan trong cong ty spin-
out, MIT va Stanford thuong yéu cau khoang 5% von chu s hitu cua nguoi
sang 1ap (c6 phiéu phd thong) voi diéu kién sb co phiéu nay khong bi pha
lodng, thong qua mot khoan dau tu tir 1-5 triéu USD (cong voi tlen va phi
ban quyén vé SHTT), trong khi cac trudong dai hoc & Vuong qubc Anh co
thé s& hiru 1/2 hodc nhiéu hon von chi sé hitu ctia nguoi sang 1ap.

2.3. Trung Quéc

Trong nhitng nim 1990, Chinh phi Trung Qudc va nhiéu trudong dai hoc da
chu dong thic ddy thanh 1ap cac doanh nghiép KH&CN thudc sé hitu cua
truong dai hoc (University run enterprise “URE” hodc c6 mot sb tai lieu
dung thuat ngtr University Owned Technology Enterprise - “UOTE”). Céc
doanh nghiép nay c6 nhiém vu tich hop tat ca cic qua trinh tir nghién ctru,
trién khai cho dén _thuong mai hoa KQNC trong cung mot thuc thé t chirc.
Diéu ndy sé tao diéu kién thu ‘hep khoang céch vé tu duy va thiét 1ap nén cac
giao dich KH&CN dé thiic ddy cho viée chuyen giao cong ngh¢ gilra truong
dai hoc va khu vuc cong nghiép (Nguyén Tién Thang va cong sw, 2020).

Muc tiéu dai han ctia Trung Quéc la cac hoat dong thuong mai héa dugc
diéu phdi theo nguyén tic co ché thi truong. Do d0, ngoai moé hinh URE,
mod hinh doanh nghiép spin-off xuat phat tir tinh than kinh thuong ciia cac
nha khoa hoc 1 nhiing phuong thic chuyén giao cong nghé hiéu qua.
Ngoai ra, quy dinh cho phép cac nha khoa hoc trong trudong dai hoc duge
phép thanh 14p cac doanh nghiép spin-off va s& hiru c¢d phan trong cac
doanh nghiép nay tir sau ndm 2000. Viéc thanh lap cac doanh nghiép spin-
off dugc thong qua cac TTO hodc Van phong S¢ hitu tri tu¢ (Intellectual
Property Office) thudc truong dai hoc dé xem xét kha ning cap bang sang
ché va xac dinh quyén s¢ hitu TSTT. Theo quy dinh, TSTT dugc hinh

13 Are US university spin-out processes really better than those of UK universities? Lita Nelsen and Katharine Ku.



JSTPM Tdp 10, Sé 4, 2021 9

thanh tir nghién ctru do Chinh phu tai tr¢ thudc s¢ hitu cua cac truong dai
hoc, vién nghiél‘l cuu va vién, truong co thé st dung cac TSTT d6 giao hodc
li xdng doc quyén cho bén thur ba (Hua Guo, 2007).

Bén canh khung chinh sach phép luat ciia Nha nuéc, co ché quan ly va cach
nhin nhén tir phia cac truong dai hoc dbi v6i cac doanh nghiép spin-off da
thay doi dang ké tir gitra nhirg nam 1990, trong do 1a sy thay do6i vé tu duy
cai thién hé thdng bang sang ché. Cac bang sang ché dua trén nghién ciu
cua truong dai hoc thudc s¢ hiru cua truong dai hoc va né dugc cép phép
boi cac TTO thudc truong dai hoc (4dihua Chen, Donald Patton and Martin
Kenney, 2016). Truée thoi diém Quy dinh Bayh-Dole dugc Trung Quéc
ban hanh vao nam 2003 (Chinese 2003 Bayh-Dole) hoat dong chuyen giao
cong nghé trong truong dai hoc & Trung Quoc con rat han ché. Vao nim
1999, céc co s& giao duc dai hoc chi xin cap 988 bang sang ché. Tuy nhién,
dén nam 2013, da c6 98.509 don dugc ndp, ty 18 ting trudng hang nim la
39%. Viéc cap bang sang ché di tro thanh mot thude do dé do luong va
khen thuong hiéu qua hoat dong cua truong dai hoc va nha nghién ctru.
Aihua Chen va céc cong su cho rang, Quy dinh Bayh-Dole nim 2003 cua
Trung Qubc dd gbp phan vao su gia ting don ding ky bang sang ché cia
truong dai hoc.

2.4. Mt s6 bai hoc tiv kinh nghiém quoc té

Mdi quéc gia ¢6 mot hé sinh thai khac nhau, do do, cac co ché, chinh sach
thiic ddy chuyén giao KQNC thong qua loai hinh céng ty spin-off/spin-out
tai cac co s¢ nghién ctru, dao tao & mdi quéc gia s€ khac nhau. Qua nghién
cliru kinh nghi¢m qubc té, c6 thé rat ra mot sb bai hoc cho Vlet Nam dé phat
trién mod hinh doanh nghiép spin-off thong qua giao quyén sé hitu céc
KQNC, TSTT tai co s¢ nghién ctru, dao tao:

- MO hinh cong ty spin-off chi thich hop khi luat phap cho phép cac co s&
nghién cuu, dao tao la chu s¢ hiru KQNC, TSTT duogc tao ra boi stic
sang tao ctia nha nghién ctru coéng v6i ngudn hd tro kinh phi tir nha
nude. Cac nha khoa hoc can dugc trao quyén tham gia quan 1y diéu hanh
cong ty spin-off dé thuc déy tinh than kinh thuong va thwong mai hoa
KQNC, TSTT, dac biét 1a sang ché do minh tao ra;

- Ty 18 s6 hitu c6 phan trong cong ty spin-off can dwogc tinh toan dua trén
co s quy dinh phép luat va thoa thuén gitra co s¢ nghién ctru, dao tao -
chu s hiru TSTT va nha dau tu;

- Hinh thirc chuyén giao TSTT hay KQNC tur co s¢ nghién curu, dao tao cho
cong ty spin-off c6 thé dudi hinh thirc chuyén nhuong hoac cap li-xang;

- Xay dung h¢ sinh thai trong trudng dai hoc cung cap dich vu hd tro cong
ty spin-off nhu khu wom tao, mang ludi c6 van, quy dau tu, nha dau tu,
dich vu phap 1y, ké toan,..
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3. Thue trang chinh sach tai Viét Nam vé giao quyén sé hiru tai san tri
tué tao ra bang ngan sach nha nuéc

Hé théng phap 1y cua Viét Nam lién quan dén xac dinh quyén sé hiru dbi
voi KQNC, TSTT da c6 nhitng budce tién véi sy ra doi cta Luat KH&CN
nim 2013 (Diéu 41, quy dinh vé quyén s hitu, quyén st dung KQNC khoa
hoc va phat trién cong ngh¢), Luat Quan ly, st dung tai sdn cong nam 2017
(Diéu 105, quy dinh viéc quan ly, su dung tai san dugc hinh thanh thong
qua viéc trién khai thyc hién nhiém vy KH&CN str dung von nha nudc),
Luat Chuyen giao cong ngh¢ nam 2017 (Dleu 36, quy dinh viéc thuc day
thuong mai hoa KQNC khoa hoc va phat trién cong ngh¢), va cac Nghi
dinh, Thong tu hudng dan thi hanh cic vin ban nay. Mic du vay, trong thuc
tién trién khai con nhiéu kho khin, vuéng mic.

3.1. Vwéng mdc trong dinh gid két qud nghién civu, tai sin tri tué si
dung ngdn sich nha nwéc dé thye hi¢n cdc thi tuc giao quyén so' hitu,
quyén sw dung

Luat Quan ly sir dung tai san cong quy dinh: Tai san cong la tai san thugc
s6 hiru toan dén do Nha nude dai dién chu so hiru va thong nhit quan ly.
Moi tai san cong déu phai duoc Nha nude giao quyen quan ly, quyén st
dung va céc hinh thuc trao quyén khéc cho co quan, to chirc, don vi va ddi
tugng khac theo quy dinh.

Viéc quan ly, st dung tai san duoc hinh thanh thong qua viéc trién khai
thuc hién n}liém vu KH&CN str dung von nha nudc dugce quy dinh tai
khoan 4, Pidu 105 Luét Quan 1y st dung tai san cong'*

Nghi dinh s6 70/2018/ND-CP quy dinh td chirc chu tri thuc hién nhiém vu
KH&CN (6 day la cac co s nghién ctru, dao tao) phai thuc hién thu tuc
ndp hd so dé nghi co quan c6 tham quyén (co quan phé duyét va cip kinh
phi thuc hién nhiém vu KH&CN) thim dinh, trinh nguoi ¢6 thim quyén dai
dién chu s¢ hitu nha nude xem xét quyét dinh. Sau khi c6 quyét dinh giao
quyén s& hiru, quyén st dung két qué thuc hién nhiém vu KH&CN thi don
vi chu tr1 méi c6 thé xtic tién dam phan hop tac, lién két v6i doanh nghlep
hodc to chire khac tham gia dau tu thu’ong mai hoa. Dé dugc giao quyen
KQNC, TSTT can phai dugc dinh gia dé 1am can ct cho ngudi c6 tham
quyén xem xét quyét dinh.

4«4, Viéc xir Iy tai san 1a két qua cua viée trién khai thyc hién nhiém vu KH&CN sir dung vén nha nude duoc
thuc hién theo thir tu wu tién nhu sau:

a) Giao quyén st dung hodc quyén s& hitu cho t6 chirc chu tri thuc hién nhiém vu dé phat huy két qua ctia nhiém
vu hodc st dung tai san dé thuong mai hoa KQNC khoa hoc va phat trién cong nghg;

b) Giao quyén sir dung hodc quyén s& hitu cho td chirc, c4 nhan khac theo quy dinh cia phép ludt trong truong
hop td chuc chu tri thuc hién nhiém vu khoéng c6 nhu clu hogc khong c6 kha nang thuc hi¢n thuong mai hoa
KQNC khoa hoc va phat trién cong ngh¢”.

' Paj dién chi s¢ hitu nha nude ddi vai tai san 1a két qué cta viéc thuc hién nhiém vu KH&CN theo quy dinh tai
Luat Khoa hoc va cong nghé.
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Dinh gla két qua thyc hién nhiém vy KH&CN, TSTT 1a mét cong viéc phtic
tap vi KQNC bao gom ca tai san hiru hinh va tai san v hinh va lién quan
dén nhiéu linh vuc cong nghé khac nhau, dic biét 1a nhiing san pham moi,
cong nghé méi. Yéu cau dinh gia tai san nay 1a mot thach thie ddi voi don
vi chu tri do chi phi cho dich vu nay kha 16n va cling khong phal la cong
viéc dé thuc hién. Mat khac, ngay ca khi c6 duge két qua tu van gia cua
chuyén gia hoac t6 chirc dinh gia, nguoi cd tham quyen cling khong dé
dang quyét dinh gia cua dbi tuong tai san v hinh nay. Do khong co thi
truong dé xac dinh gia tai san vo hinh, rat co thé dan dén trach nhiém lam
thit thoat tai san cong trong truong hop quyét dinh gia bi coi 1a khong phu
hop Quy dinh nay dan dén hé qua la KQNC, TSTT khéng dugc chuyén
giao cho doanh nghiép dé thuong mai hoa sau khi dugc tao ra tai co s¢
nghién clru, dao tao voi rat nhi€u cong stc lao dong sang tao cua nha
nghién ctru va chi phi hd trg tir ngan sach nha nudc.

3.2. Vwéng mic vé phén chia lgi nhudn thu dwec tiv thwong mai héa két
qud nghién cvru, tai sdn tri tué

Theo khoan 3, Diéu 28 Nghi dinh s 70/2018/ND-CP quy dinh viéc phéan
chia loi nhuan thu dugc cho Nha nude khi nhin giao quyen st dung dé
ngh1en ctru, phat trién cong nghé, san pham cong ngh¢, ung dyng, thuong
mai hoa két qua dugc thuc hién tur khi t6 chie, ca nhén nhén chuyen giao co
lgi nhuan tuong g véi ty 1é von nha nude da déng gop vao nhiém wvu.
Diéu nay c6 nghia 1a mic hd tro cang cao thi phan loi nhuan tuong ung
phai tra cho Nha nude cang 16n. Quy dinh nhu vay khong tao dong luc cho
t6 chic chii tri 1a doanh nghiép, don vi sy nghiép cong lap va nha khoa hoc
trong viéc trién khai nhiém vu KH&CN. Trong thye t€, qua trinh thuong
mai hoa KQNC TSTT doi hoi nguon von dau tu tiép theo 1a rat 16m va
mang tinh rai ro cao. Néu y€u cau hoan trd cho Nha nudc theo ty 1€ dong
gop kinh phi cho viéc tao ra két qua do thi s& khong khuyen khich nha dau
tu, doanh nghlep tham gia qua trinh thuong mai hoa. DPong thoi, viéc Nha
nuge yéu cau thu hoi khoan kinh phi da dau tu cho nghlen ctru khi g1a0
quyén s& khong thuc ddy don vi chu tri dwa KQNC TSTT vao thuong mai
hoa. Tuong ty, nha ngh1en cuau cling khong ¢6 dong luc tiép tuc tham gia
qua trinh thuong mai hoa KQNC, TSTT dé tao ra doanh thu, loi nhudn hoic
gop von bang TSTT dé thanh 1ap doanh nghiép spin-off, spin-out cing
doanh nghi¢p va khu vuc tu nhan.

3.3. Vuwong mdc trong co ché quin Iy vién chivc tham gia thanh lip
doanh nghiép trong cdc co s¢ nghién ciru, dao tao

Luat Doanh nghiép ndm 2020 quy dinh don vi sy nghi€p cong 14p, bao gom
ca cac co sé nghién ctu, dao tao cd quyen thanh 14p doanh nghiép nham
thuc hi¢n hoat dong ung dung, thuong mai hoéa KQNC, TSTT. Tuy nhién,
theo Luat Vién chirc thi vién chirc trong vién nghién ctru, trudng dai hoc
cong 1ap khong dugc phép tham gia quan ly, diéu hanh doanh nghiép, ma
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chi co thé tham gia gop vbn thanh lap doanh nghlep (Diéu 14, Luat Vién
chire'®). Quy dinh nay cling tao ra rao can cho can b quan ly cua vién
nghlen cuu, truong dai hoc cong 1ap khong thé tham gia quan 1y, diéu hanh
cong ty spln -off ctia don vi minh. Thuong la doanh nghi€p, nha dau tu
mong muon tham gia thanh 1ap cong ty SplIl -off gin véi uy. tin, trach nhi¢m
quan 1y, diéu hanh ciia can bo quan 1y vién, trudng. Mot s0 can b quan ly
cac ban, khoa, vién, truong ding trude lya chon khi mudn lam giam dbc
diéu hanh cong ty spin-off thi phai roi vi tri hién tai cia minh. Quy dinh nay
trong thuc té chua khuyén khich d6i ngili can by c6 nang lyc cta vién,
truong, nhat 1a cac chu nhiém dé an tham gia hoat dong thuong mai hoa
KQNC, TSTT cung doanh nghiép.

4. bé xuat glal phép chinh sach thiic ddy giao quyén sé hiru, quyén sir
dung két qua nghién ciru, tai san tri tué

4.1. Hoan thién hanh lang phap ly

- Can xem xét bd sung khai niém TSTT trong Luat SHTT, bao gdm ca cac
dbi tuong SHTT tuy khéng co thu tuc xac 1ap quyén SHTT nhung c6
kha niang mang lai loi ich kinh té cho chu s¢ hiru. Co the tham khao khai
niém TSTT da duogc sir dung trong Thong tu lién tich s6 39/2014/TTLT-
BKHCN-BTC ngay 17/12/2014 quy dinh viéc dinh gia KQNC khoa hoc
va phat trién cong nghé, TSTT sir dung ngan sach nha nudc.

- Can ¢6 quy dinh trong Luat SHTT vé viéc trao TSTT tao ra bing ngan
sach nha nuéc ‘cho don vi chua tri (vién, truong) lam chu s& hitu Vé‘vién,
trudng c6 quyén s h&u’TSTT theo quy dinh cuia Luat SHTT. Can co
ché d6 quan 1y dac thu doi voi TSTT nhu mot ngoai 1€ trong quan 1y, s
dung tai san cong. Trén co s& cac quy dinh dac thu nay cua Luat SHTT,
can stra 601 Nghi dinh s 70/2018/ND-CP ngay 15/5/2018 hudng dan ap
dung Diéu 105 Luat Quén, 1y tai san cong, theo hudéng tao diéu kién thuan
loi trong, thu tuc giao quyén sé hiru, quyén st dung KQNC, TSTT duoc
tao ra bang ngan sich nha nudc cho vién, trudng, doanh nghiép khai
thac.

- Can c6 quy dinh trong Luat SHTT cho phép vién chirc tai cac co s&
nghién ctru, dao tao cong lé}p dugc tham gia quan 1y, diéu hanh doanh
nghiép KH&CN dé thac day thuong mai hda TSTT tao ra tr co s¢
nghién cutu, dao tao do. Quy dinh nay s€ 1a can cu dé ap dung ngoail 1€
quy dinh tai khoan 3, Diéu 14, Luét Vién churc, theo @6, quy dinh cam
vién chuc tham gia quéan ly, diéu hanh doanh nghi¢p sé khong ap dung
trong truong hgp phap luat chuyén nganh c6 quy dinh khéc.

1 Vién chirc “3. Puoc gop vén nhung khong tham gia quan 1y, didu hanh cong ty trach nhiém hiru han, cong ty cb
phan, cong ty hop danh, hop tac x3, bénh vién tu, trueong hoc tu va t6 chirc nghién ctru khoa hoc tu, trir truong
hop phap luat chuyén nganh c6 quy dinh khac”.
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4.2. Dé xuit co ché thir nghtem (sandbox) mé hinh doanh nghiép khoa
hoc va cong nghé khoi nguon tai co so nghién cvru, dao tao

Dé thiic day giao quyén sé hiru, quyen sit dung TSTT, can nghién ctru ban
hanh co ché thir nghiém phat trién doanh nghiép KH&CN theo mé hinh
spin-off tai co s¢ nghién ctru, dao tao:

- Thu ngh1ern co ché g1ao quyén st dung KQNC, TSTT theo huéng: cho
phép ap dung co ché dic thu trén co s¢ quy dinh tai cac Diéu 41, 42, 43
Luat KH&CN nam 2013 va céac diéu 39, 40, 41, 42 Nghj dmh sb
08/2014/ND-CP huéng dan thi hanh Luat KH&CN; Mién trir trach
nhiém phan chia lgi nhuan cho Nha nudc: khong ap dung quy dinh tai
khoan 4, Diéu 17 Nghi dinh s6 76/2018/ND-CP huéng dan thi hanh Luat
Chuyen glao cong nghé nam 2017 va quy dmh lién quan dén diéu k1en
giao quyén sé hiru, quyen st dung tai Piéu 27, 28 cua Nghi dinh sd
70/2018/ND-CP hudng dan thi hanh Luat Quan 1y, sir dung tai san cong
(yéu ciu phai dinh 214, thanh toan tién hoan tra, phan chia lgi nhuédn véi
chu s& hiru nha nudc);

- Théo g& vudéng mic trong Luat Vién chirc theo huéng thir nghiém co
ché cho phép vién chirc quan 1y, 13nh dao mét sb vién, trudng tham gia
thanh 1ap doanh nghiép KH&CN va dam nhiém vai tro sang lap vién,
quan 1y diéu hanh cong ty dang spin-off do vién, truong tham gia gop

von thanh 1ap bang TSTT cua vién, truong. Can c6 goc nhin thuc té 1a
ban than uy tin ca nhan cta can bd lanh dao, quan ly vién truong la mot
dang TSTT, tai san bao dam dudi dang tin chip rt quan trong ddi voi
cac ddi tac khu vuc doanh nghiép, nha dau tu tham gia hop tac dau tu,
lién doanh, lién két véi vién, _truong. Cac vién, truodng & cac quoc gia
khac ciing di duoc trao quyén tu chi & mic cao nhu vay dé TSTT,
ngudn nhan luc trinh do cao cta cac vién, truong duge khai phong va su
dung hiéu qué, phuc vu nhu cau thi trudng. Ddng thoi vién, truong thuc
su tham gia giai quyét cac thach thirc cing doanh nghiép.

5. Két luian

Nha nudc can st dung cac KQNC, TSTT tao ra bang ngan sach nha nudc
nhu mot phuong tién san xuit quan trong trong bdi canh hién nay dé nang
cao nang luc ddi méi sang tao cia doanh nghiép, tao ra thu nhap dé tai dau
tu cho ngudn nhan luc cua vién, truong, dong thdi, dong gép mot phan tré
vé cho ngan sach nha nude. Vi co ché quan 1y chit ché khdi TSTT tao ra
bang ngan sach nha nudc hién nay thi vong luu thong chuyén hoa cac
KQNC, TSTT néi trén rat khé chuyén dong. Khu vuce vién trudng va doanh
nghiep khé ¢6 thé vuot qua cdc diém nghen trong thuc thi quy dinh phap
luat dé khoi théng duge ngudn luc (nguon nhan lyc khoa hoc, cong nghé va
ddi moéi sang tao c6 chét luong), thé manh sin c6 caa nhau de tao ra gia tri
moéi. Két qua 1a ngan sach nha nuéc ciing khong thu dugc vé kinh phi da
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d?}u tu dé tao ra no, ké ca d}I('Yi dang truc tiép nhu theq quy dinh 1a khoan
tién hoan tra, hay thu gian tiép thong qua chinh sach thué thu nhap./.
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