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Tom dit:

Sw phit trién nhanh chéng ciia tri tué nhén tao (AI) da dit ra nhiéu thach thirc ddi
v6i h¢ thong phap luit sé hiru tri tu¢ (SHTT) truyén thong, dic biét trong viée xac
dinh chii thé va doi twong ciia quyén sang ché. Bai bio nay tip trung phén tich co sé
1y luan, thye tién qu(')c té va dé xuét dinh hudng hoan thién phap luit Viét Nam ve
vén dé nay. Trén co so so sanh kinh nghiém ciia Hoa Ky, Lién minh chau Au, Nhat
Bin, Han Quéc va Trung Qudc, nghién ciru cho thiy mic dit chwa cé qudc gia nao
cong nhan Al 13 chii thé sang ché, song xu hwéng chung 13 mé rong pham vi bao hd
dbi véi cac sang ché c6 yéu t6 AI va duy tri nguyén tic “con ngudi I trung tim”
(anthropocentric principle). P6i véi Viét Nam, bai bao dé xuit cac giai phap nhu:
phin loai sang ché c6 yéu t6 Al 1am rd tiéu chi xac dinh ngudi sing ché, cap nhat
hwéng din thim dinh sang ché AL, ban hanh co ché thir nghiém (sandbox) va tirng
bwéc nghién ciru sira doi Luat SHTT. Két qua nghién ctru gép phan dinh hwéng xay
dung khung phap 1y phut hop, bao dam hai hoa giira khuyén khich d6i méi sang tao
va bio vé quyén SHTT trong ky nguyén Al
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Abstract:

The rapid advancement of artificial intelligence (AI) has posed significant
challenges to traditional intellectual property (IP) systems, particularly in
defining inventorship and the scope of patentable subject matter. This article
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analyses the theoretical foundations, international experiences, and proposed
policy directions for Vietnam in addressing these issues. By comparing the legal
approaches of the United States, the European Union, Japan, South Korea, and
China, the findings reveal that although no country currently recognises Al as
a legal inventor, there is a growing trend towards expanding patent protection
for Al-assisted inventions while maintaining the anthropocentric principle. For
Vietnam, the study recommends classifying Al-related inventions, clarifying
inventorship criteria, updating patent examination guidelines, introducing
regulatory sandboxes, and gradually revising the IP Law. The findings aim to
provide a basis for developing a balanced legal framework that both encourages

innovation and ensures legal certainty in the era of artificial intelligence.

Keywords: artificial intelligence, intellectual property rights, inventorship, patent, Vietnam law.

1. Dat van de

Trong bdi canh Cach mang cong nghiép 1an thir tu dang dién ra trén pham vi toan
cau, tri tué nhan tao (Artificial Intelligence - AI) da tré thanh mot cong nghé nén tang,
gop phan tao ra thay d6i can ban phuong thiic sang tao, san xuat va quén tri tri thirc.
Khéng chi dimg lai & vai tro hd trg, cac hé thdng Al ngay nay da co thé tw dong tao ra
san phdm mang yéu td sang tao, trong d6 dang chu ¥ 1a cac sang ché k¥ thuat. Su xuit
hién cta nhitng sang ché dugc tao ra hoan toan hodc mot ph?m baoi Al da dat ra thach
thirc 16n cho hé théng phép luat SHTT hién hanh, vbn duoc xay dung dua trén gia dinh

rang “tac gia sang ché” phai la con nguoi.

Trén thuc té, nhiu truong hop cu thé da minh ching cho tinh cép thiét cua vin dé
nay. N6i bat 1a vu viéc DABUS (Device for The Autonomous Bootstrapping of Unified
Sentience), trong do, Tién sy Stephen Thaler tuyén bd rﬁng Al DABUS do ong lap
trinh 1a “tac gia” ctia hai sang ché. Cac co quan SHTT ciia Hoa Ky, Vuong quc Anh,
Lién minh chau Au, Uc, Nam Phi va nhiéu quéc gia khac da dua ra cac quyét dinh khac
nhau, thé hién sy thiéu thong nhét trong cach tiép can vé chu thé va ddi tugng quyén
SHTT khi AI tham gia sang tao. Diéu nay khong chi lam ddy 1én cac tranh luan hoc
thuat v& ning luc phap 1y ciia AL, ma con c6 ¥ nghia thuc tién to 16n dbi v6i hoat dong

quan ly, thuong mai héa va bao hd sang ché trén toan cau.

Tai Viét Nam, Luat SHTT nam 2005 (dugc sua ddi, bo sung nam 2022) hién chua
c6 quy dinh diéu chinh riéng ddi véi sang ché do Al tao ra. Theo quy dinh hién hanh,
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ngudi sang ché phai 1a ca nhan, tirc 1 mot nguoi ¢6 nang lyc phap luat dan su. Trong
khi d6, cac san pham do Al tao ra dang ngay cang xuét hién nhiéu trong cac linh vuc
nhu dugc pham, cong nghé phan mém, vt liéu mdi, khién khoang tréng phap 1y nay
trd nén rd rang hon bao gid hét. Vi vay, nghién ciru kinh nghiém qudc té va co so 1y
ludn vé tiéu chi xac dinh chu thé va déi tuong cta quyén SHTT dbi v6i sang ché do Al

tao ra, co y nghia quan trong ca vé phuong dién khoa hoc 13n thyc tién.

Bai bao nay hudng téi ba myc tiéu chinh:

(1) Phan tich co s6 1y luén vé viéc xac dinh chi thé va dbi tugng quyén SHTT dbi
v6i sang ché 1a san phim cia Al

(2) Téng hop va so sanh kinh nghiém qudc té trong xir 1y van dé nay;

(3) B¢ xuit cac goi mo chinh sach cho Viét Nam trong qua trinh hoan thién khung

phap 1y vé SHTT trong thoi dai cong nghé sd.

2. Co sd Iy luan veé xac dinh chi thé va déi tuong quyén sé hiu tri tué déi vdi sang
ché do tri tué nhan tao tao ra

2.1. Khai ni¢m va ddc diém cva sang ché la san phdam ciia tri tué nhéan tao

7
A%

Theo cach hiéu truyén thong, “sang ché” 1a giai phap k¥ thuat c6 tinh méi, ¢6 trinh
d6 sang tao va co kha nang ap dung cong nghiép, dugc tao ra bdi hoat dong tri tué ctia
con nguoi. Tuy nhién, cung vdi su phat trién cta cong ngh¢ Al pham vi cua hoat dong
sang tao dd mé rong sang cac hé thong ty dong c6 kha nang hoc hoi, suy lun va tao ra

giai phap mdi ma khong can sy can thiép tryc ti€p ctia con nguoi.

T chtrc S¢ hitu Tri tué Thé gidi (WIPO, 2023) phan biét bon cip d6 sang tao cd

su tham gia ctia Al:
(i) Sang ché vé miu va thuat toan Al - 12 nhimng sang ché vé cong nghé 13i ctia Al

(i) Sang ché co sy hd tro cua Al - 12 nhitng sang ché ma qua trinh tao ra c6 st dung

Al lam cong cy;
(iii) Sang ché dya trén Al - 1a nhing sang ché ma ¥ tuong sang tao c6 mot phan 1a Al;

(iv) Sang ché tao ra bai Al - 1a nhiing sang ché do Al tu dong tao ra, khong co su
doéng gdp cua con nguoi [1].

Céc sang ché ¢ cap do thur ba va thir tr dang 1am mo ranh gi6i gitra “ngudi sang
ché” (inventor) va “cong cu sang tao” (tool), tir d6 dit ra cu hoi phap 1y: lidu Al ¢6 thé

dugc coi 12 chu thé sang tao - tirc “ngudi sang ché” - trong nghia phap 1y hay khong?
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2.2. Co s6 phap ly xdc dinh chu thé quyén S6 hitu tri tué trong ly ludn truyé;n théng

Theo Cong ude Paris (1883), Hiép udc Hop tac Sang ché PCT (Patent Cooperation
Treaty - PCT, 1970) va Hiép dinh TRIPS (1994) vé céac khia canh lién quan t6i thuong
mai cua quyén sO hitu tri tué, sang ché duge bao ho cho nguoi sang ché 1a “nguoi” -
tirc mot ca nhan c6 ning luc phap 1y. Phap ludt cac qudc gia thanh vién déu mic nhién
thira nhan rang, chi con ngudi méi c6 kha ning sang tao va chiu trach nhiém phap ly
dbi voi sang ché.

Ly luan nay dua trén ba co sd: (i) Co sé nhan hoc: sang tao 1a hoat dong tri tué
mang tinh y thirc, c6 chu dich va phan anh ban chét tu duy con nguoi; (ii) Co s phap
1y: chi ca nhan méi ¢6 tu cach cha thé quyén dan su, c¢6 thé xac 1ap, chuyén giao, va
chiu trach nhiém vé quyén SHTT; (iii) Co s& dao dirc - xa hdi: viéc cong nhan “nguoi
sang ché” 1a con ngudi nham khuyén khich hoat dong sang tao, dam bao cong bang va

ghi nhan dong goép ca nhan.

Nhu vay, hé théng SHTT hién hanh dugc xdy dung trén mo hinh nhan dinh
(anthropocentric model) - 1dy con ngudi lam trung tim cia sang tao. Khi Al tham gia

sdu vao qua trinh sang tao, mo hinh nay bit dau boc 16 nhitng gisi han.
2.3. Théch thirc doi véi hé théng phap ludt khi tri tué nhdn tao tham gia sang tao

Theo Luat SHTT hién hanh, tac gia sang ché 1a ngudi truc tiép sang tao ra sang ché;
trong truong hop c6 hai ngudi tré 1én cting nhau tryc tiép sang tao ra sang ché thi ho 1a

dong tac gia. Nhu vay, luat chi thira nhéan tac gia cta sang ché 1a con nguoi.

Tri tué nhan tao khong c6 tu cach phap nhan va nang luc phap luét dan su, do do
khong thé 1a chi thé quyén SHTT theo nghia truyén thong. Tuy nhién, khi Al tao ra
sang ché dap tmg dui cac tidu chi bao ho (tinh méi, trinh d6 sang tao, kha ning ap dung
cong nghiép), viée tir chdi cong nhan sang ché chi vi tac gia 1a Al s& gy ra mau thuin

giita thyc tién cong nghé va khung phap 1y.

Céc van dé dat ra bao gém: (1) Al 1a “nguoi sang ché thuc sy” - nguoi 1ap trinh,
ngudi van hanh hay chu sé hitu Al (ii) C6 nén cong nhan Al 1a “dong sang ché” ciing
con ngudi?; (iii) Néu Al dugc coi 1a cong cu, quyén s& hitu nén thudc vé ai - ngudi diéu
khién hay nguoi tao dit liéu huin luyén?; va (iv) Lam thé nao dé danh gia trinh d6 sang

tao khi san phém duogc tao ra bdi thuat toan hoc may, von khong co6 “y dinh sang tao™?

Nhitng cdu hoi ndy 1a nén tang cho viéc xay dung tiéu chi xac dinh chua thé va dbi

tuong ciia quyén SHTT trong ky nguyén Al
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3. Kinh nghiém quéc té
3.1. Thuec tién vu DABUS va phén ting ciia cdc co quan s hivu tri tué trén thé gioi

Vu viéc DABUS (Device for The Autonomous Bootstrapping of Unified Sentience)
dugc xem 1a cot mde dau tién 1am bung nd tranh luan qudc té vé “tu cach phap 1y ciia
Al trong hoat dong sang tao”. DABUS 1a mot hé thong AI do Tién si Stephen Thaler
(Hoa Ky) phat trién, c6 kha niang tw hoc va tao ra cac ¥ tudng k¥ thuat moéi. Nam 2019,
Thaler ndp don dang ky sang ché tai nhiéu qudc gia, tuyén bd DABUS la nha sang ché
duy nhét cho hai sang ché: (i) mot hop chira thuc pham hinh xo4y c6 thé két ndi véi

nhau, va (ii) mot dén tin hiéu khan cap tu diéu chinh tin suit phat sang [2].

Phan tmg cta cac co quan SHTT qudc gia d6i voi vu viée nay cho thiy su khac biét

10 rét trong cach tiép can:

- Hoa Ky: Vin phong Sang ché va Nhin hiéu Hoa Ky (USPTO) bac don ctia Thaler,
khang dinh rang theo Dao luat Sang ché (Patent Act), “inventor” phai 1a “individual”,
tire chu thé sang ché phai 1a mot ca nhan con ngudi. Quyét dinh nay duge Toa 4n quan

Dong Virginia (2021) va Toa Phuc thim Lién bang (2022) giit nguyén [3].

- Vuong qudc Anh: Vin phong SHTT Anh (UKIPO) va Toa an tdi cao Anh ciing két
luan tuong ty: chi con ngudi méi co thé 1a nha sang ché theo Patents Act 1977. Tuy nhién,

toa thira nhan van dé nay “dit ra thach thire dang ké cho phap luét hién hanh” [4].

- Lién minh chau Au: Co quan Sang ché chau Au (EPO) bac don DABUS véi 1ap ludn
ring cac quy dinh cia Cong u6e Sang ché chau Au (European Patent Convention - EPC)
yéu cau tén clia nha sang ché phai 1a mot con ngudi (person). EPO nhan manh: “Mot cong

cu hodc hé thong khong co tw cach phap nhan khong thé 1a nha sang ché” [5].

- Uc: Toa an Lién bang Uc cip so tham ting chdp nhan kha nang Al 1 nha sang ché
(2021), nhung quyét dinh nay bi Toa an Lién bang cip phuc tham hity bo (2022) véi ly
do twong tu: chi con ngudi méi c6 thé sang tao va s hitu sang ché [6].

- Nam Phi: La qudc gia duy nhit tam thoi chip nhan DABUS la nha sang ché
(2021). Tuy nhién, viéc chip nhan nay mang tinh hinh thirc hanh chinh, khong phai
qua qua trinh thdm dinh néi dung. Co quan SHTT Nam Phi khong dua ra 1ap luan phap
1y chi tiét [7].
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Vu DABUS do d6 tré thanh “case study dién hinh”, cho thay ring hau hét cac hé
thong phap luat hién nay van duy tri nguyén tic nhan dinh: chi con nguoi méi c6 thé
la nha sang ché. Tuy nhién, né cling mo ra cudc tranh luan vé kha nang thiét 1ap co ché

thira nhan vai tro sang tao ctia Al trong mot khudn kho phap 1y méi.

3.2. Tiéu chi xdc dinh chii thé quyén sé hitu tri tué trong phdp lugt ciia mét sé

quoc gia va to chirc quoc te

- Hoa Ky: Phap luat Hoa Ky theo Diéu 100(f) Luat sang ché s6 35 ctua Hoa Ky quy
dinh: “Téc gia sang ché” c6 nghia 1a ca nhén, hodc trong trudng hop 1a mot sang ché
chung thi 12 cac ddng sang ché da sang tao hodc kham pha ra di twong ciia sang ché
d6 (Inventor means the individual or, if a joint invention, the individuals who invented
or discovered the subject matter). Cum tir “ca nhan - individual” dugc Toa an giai thich
la chi m&t nguoi tuy nhién (natural person) [3]. Tai Hoa Ky, cac sang ché do Al tao ra
van c6 thé duoc diang ky, nhung phai dimg tén ngudi sang ché 1a con ngudi, cu thé 1a
ngudi thiét ké, van hanh hodc kiém soat qua trinh sang tao cua AL Diéu nay phan dnh
quan diém “Al 1a cng cu sang tao”, twong tw nhu phan mém thiét ké ky thuat hay mé

hinh m6 phong.

- Vuong qudc Anh va Lién minh chau Au: Ca Anh va EU déu ap dung cach hiéu
tuong dong. Didu 60(1) EPC va Diéu 7 cia Patents Act 1977 (UK) quy dinh: quyén
dang ky sang ché thudc vé nguoi sang ché, hodc ngudi duoc nguoi sang ché chuyén
giao quyén. Do d0, néu Al tao ra sang ché, thi quyén s hitu chi c6 thé dwoc xac lap

cho ngudi hodc t chire co quyén kiém soat hé thong Al

Toa an Anh trong vu Thaler v. Comptroller-General of Patents (2021) néu r3: “Al
khong thé co quyén phap 1y; vi thé, ngudi yéu cau dang ky khong thé xac 1ap quyén s
httu thong qua AI” [4].

Tuy nhién, Lién minh chau Au dang ¢ cac nghién ctru chuyén sau vé van dé nay.
Béo céo “Tri tu€ nhan tao va So hitu tri tu¢” (European Parliament, 2020) dé xuit xem
xét khung khai niém “Al-assisted invention” (sang ché cé sy trg gitp cua Al) dé phan
biét v6i “Al-generated invention” (sang ché tao ra boi Al), theo huéng van gitr con
ngudi 14 trung tim nhung cong nhan vai tro sang tao hd trg ctia AT [8].

- Nhat Ban va Han Qudc: Hai qudc gia nay déu chua cong nhan Al 12 nha sang ché,
song da bat dau ban hanh huéng dan ndi bo vé viée xir 1y sang ché c6 yéu to AL Tai
Nhat Ban, Co quan Sang ché (JPO) nam 2024 ban hanh Huéng dan vé sang ché lién

quan dén Al trong d6 quy dinh: “Al chi dugc coi 1a cong cu, ngudi sang ché 1a nguoi
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da 1ap trinh hodc thiét ké hé thdng tao ra sang ché” [9]. Han Qudc ciing c6 quan diém
tuong ty. Co quan SHTT Han Qudc (KIPO) cho rang Al ¢6 thé hd tro sang tao, nhung
“chi con ngudi ¢6 thé duoc ghi nhan 1a nha sang ché hop phap” [10].

- Trung Qudc: Phap luat Trung Qudc hién chua thira nhan Al 1a chu thé quyén
SHTT, nhung co quan quan Iy SHTT Trung Qudc (CNIPA) da d& xudt huéng nghién
clru xem xét cong nhan cac sang ché do Al tao ra dudi sy giam sat ciia con ngudi bang
cach thuong xuyén sira d6i “Hudng dan vé& don xin cip bang sang ché lién quan dén
AI” (Thtr nghiém) [11].

Nhu véy, Trung Qudc da lam rd ring mic du Al khong thé 1a d6i twong cia don
dang ky, nhung cac sang ché lién quan dén Al c6 thé dugc cip bang sang ché; vé
tén dbi twong yéu cau bao hd ddi v6i chuong trinh may tinh, phién ban méi nhat cua
Hudng dan Tham dinh Sang ché da bd sung tén “san pham chuong trinh may tinh”,
mién trir cic yéu cau vé phuong tién luu trit; va quy dinh rang viéc cai thién trai
nghiém nguoi dung do cong nghé Al mang lai can dugc xem xét trong qua trinh thim

dinh trinh d¢ sang tao.

- Nam Phi: Truong hop Nam Phi (2021) 13 ngoai 1& duy nhat, khi co quan SHTT
chp nhan DABUS la nha sang ché. Tuy nhién, qudc gia nay khong thyc hién quy trinh
tham dinh noi dung sang ché, nén quyét dinh mang tinh hanh chinh hon 1a phap 1y. Cac
hoc gia qudc té nhan dinh, day 13 “budc thir nghiém mang tinh biéu twong” nham khoi

goi thao luan toan cau vé khung phap 1y twong lai [7].
3.3. Xdc dinh doi twong bio hg déi véi sang ché do tri tué nhan tao tao ra

Bén canh véan dé chu thé, viéc xac dinh dbi tugng bao ho ciing 1a thach thic 1on.
Mot sang ché duoc bao hd dudi hinh thirc cdp Bang doc quyén sang ché chi khi thoa
man ba tiéu chi co ban: (1) Co tinh méi (novelty); (2) Co6 trinh d6 sang tao (inventive

step); (3) Co kha nang ap dung cong nghiép (industrial applicability).

Tuy nhién, tiéu chi “trinh d6 sang tao” dang tré thanh van dé gy tranh cii. Boi 18,
néu Al duoc huén luyén bang kho dir liéu khdng 15, thi giai phap ma no tao ra co thé
khong mang y nghia “bat ngo dbi véi nguoi co hiéu biét trung binh trong Iinh vuc k¥
thuat”, tirc 1a khong dap tmg trinh d6 sang tao theo chuan truyén thong. Mot sb hoc gia
qudc té dé xuét diéu chinh tiéu chi sang tao dé phut hop véi bdi canh Al ching han: (i)
Danh gi4 “sang tao” dua trén dong gop k¥ thuat cta hé thong Al thay vi “y dinh sang
tao ctia con ngudi” [12]; (ii) Xay dung tiéu chi riéng cho “Al-assisted invention” nham

bao vé két qua sang tao hop phap ma khong lam thay d6i ban chat hé thong SHTT [13].
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3.4. Nhdn xét va xu huwong chung

Qua nghién ctru kinh nghiém qudc té c6 thé thiy, khong qudc gia nao chinh thirc
cong nhan Al 1a chii thé sang ché, ngoai trir mot truong hop hanh chinh tai Nam Phi.
Céc nudce phat trién (Hoa Ky, Lién minh chau Au, Nhat Ban, Han Qudc, Trung Quéc)
déu duy tri nguyén tic nhan dinh, nhung dang nghién ctru mé hinh trung gian nhu “Al-
assisted invention”. Xu huéng chung 1a thura nhén vai tro sang tao cua Al & muc cong
cu, ddng thoi gan quyén so hitu cho con ngudi hoic té chire ¢6 quyén kiém soat, huén

luyén hodc lap trinh Al

Nhu véy, kinh nghiém qudc t& cho thiy su can thiét cua viéc xac lap tiéu chi phap
ly 16 rang vé chu thé va d6i tugng cua sang ché trong ky nguyén Al, mdt hudng tiép
can ma Viét Nam c6 thé tham khao khi xay dung hodc stra ddi Luat SHTT trong tuong

lai gan.
4. So sanh va ggi mé chinh sach cho Viét Nam
4.1. Péi chiéu véi quy dinh phdp ludt Vigt Nam hién hanh

Heé thdng phap luat Viét Nam vé SHTT duogc xdy dung trén nén tang clia cic cong
wée qudc té truyén thong, dic biét 1a Cong ude Paris 1883, Hiép uwéc PCT 1970 va
Hiép dinh TRIPS 1994, trong d6 chii thé ciia quyén SHTT duoc hiéu 13 c4 nhan hoic

t6 chirc co ning luc phap luat dan su.

Theo Luat SHTT niam 2005 (stra d6i, bd sung nam 2009, 2019 va 2022), Piéu
122 quy dinh “tic gia sang ché” 1a nguoi tryc tiép sang tao ra ddi tuong so hiru cong
nghiép. Viéc diang ky sang ché do do chi c6 thé dimg tén ca nhan con ngudi, trong khi
t6 chirc chi c6 thé 1a chu so hitu sang ché néu co can ctr chuyén giao hop phap tir tac

gia sang ché (vi du: hop ddng lao dong, giao viéc, hodc hop dong dich vu nghién ctru).

Nhu vay, c6 thé thiy phap luat Viét Nam hién nay chua thira nhan kha ning sang
tao doc lap ctia Al va chua c6 khung phap 1y diéu chinh sang ché duoc tao ra boi Al

Diéu nay dan dén mot sé khoang trong phap 1y dang chu y:

Thit nhdt, chua c6 tiéu chi phap 1y xac dinh ai 1a “nguoi sang ché thyc su” trong
truong hop Al tham gia vao qua trinh sang tao. Néu Al tao ra giai phap k¥ thuat méi
ma khong c6 sy can thiép truc tiép ctia con nguoi, viée gan danh nghia “nguoi sang
ché” cho ai (1ap trinh vién, ngudi van hanh hay chii so hitu dit liéu) déu co thé gay

tranh chép.
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Thir hai, phap luat Viét Nam chua c6 quy dinh vé cach danh gia trinh d6 sang tao
ctia sang ché do Al tao ra. Khi san pham cua Al c6 thé vuot ngoai dy doan cua con
ngudi, viée sir dung tiéu chi “ngudi ¢ hiéu biét trung binh trong linh vuc ky thuat”

(person skilled in the art) tré nén khong con phu hop.

Thit ba, chua c6 co ché dang ky, tham dinh hodc xé4c 14p quyén cho sang ché c6 yéu
td AL Hién nay, Cuc SHTT chua ban hanh huéng dan cu thé vé van dé nay, khién viéc

tiép nhan don sang ché co lién quan dén Al van dugce xir 1y theo quy trinh truyén thdng.

Khoang tréng nay dat ra yéu cau cap thiét phai tiép can kinh nghiém quc té va xay

dung tiéu chi riéng phu hop véi bdi canh Viét Nam.
4.2. Pdnh gid va bai hoc tir kinh nghi¢gm quéc té

Kinh nghiém tir cac qudc gia tién tién cho thdy, dii chwa c6 nudc nao cong nhan
Al 1a nha sang ché hop phép, song hau hét déu hudng dén hai nguyén tic nén tang:
Giir nguyén tic nhan dinh (anthropocentric principle) - chi con ngudi ¢6 thé 1a chu thé
quyén SHTT va thira nhan vai trd hd tro sang tao cua Al (Al-assisted invention) - tirc

Al 1a cong cy, con quyéen s¢ hitu thudc vé nguoi ki€m soat qua trinh sang tao.

bac biét, cac nuwdc nhu Nhat Ban, Han Quéc va Lién minh chau Au d ban hanh
huéng dan hanh chinh va khung phép 1y mém (soft law) nham xir Iy cac don sang ché
¢6 yéu td Al thay vi chd sira luat. Diéu nay gitp ho linh hoat thich ing véi thuc tién

cong nghé, dong thoi duy tri sy théng nhat v6i hé thong phéap 1y qudc té hién hanh.

Bén canh do, kinh nghiém tir Trung Qudc cho thiy cach tiép can “con nguoi trong
vong lap” (human-in-the-loop) - tirc chi cong nhan sang ché do Al tao ra néu co yéu to
giam sat, diéu khién hodc 1ap trinh bai con nguoi - 1 mot md hinh c6 thé tham khao.
Céch tiép cén nay vira dam bao tinh hop phéap, vira khuyén khich d6i méi sang tao dwa
trén Al

Tir goc do chinh sach, cac qubc gia ciing dang nghién ctru co ché gan quyén
(allocation of rights), theo d6 quyén SHTT khong gin véi Al ma thudc vé chu sé hitu
hodc ngudi didu hanh hé thong Al - tuong tw nguyén tic quyén tac gia dbi voi tac pham

do may moc hd tro (computer-generated works) trong linh vuc ban quyén.
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4.3. Goi mo chinh sdach va dinh huong hoan thién phdp ludt Viét Nam

Dua trén co so 1y luan va kinh nghiém quoc té, c6 thé dé xuat mdt so dinh hudng

chinh sach cho Viét Nam nhu sau:

Thir nhat, Luat SHTT can lam ro khai niém “sang ché do Al taora” va phéan loai cac
sang ché c6 lién quan dén AL Viét Nam nén phan loai sang ché lién quan dén Al thanh
bdn nhém, twong tu cach tiép can cia WIPO (2023) dd néu ¢ trén.

1
A G

Thit hai, x4c dinh 6 tiéu chi vé “tac gia sang ché” trong bdi canh ¢6 yéu td Al Can
bd sung quy dinh trong Luat SHTT hodc nghi dinh huéng dan vé viéc: “tic gia sang
ché” trong sang ché c6 yéu t6 Al 1a ca nhan truc tiép thiét ké, 1ap trinh, diéu hanh hoic
kiém soat qua trinh sang tao ctia hé thong Al Trong trudng hop c6 nhiéu ca nhan, co

thé ghi nhan dong sang ché theo mirc dd dong gop twong tu nhu hién nay.

Al khong duoc xem 1a chu thé sang ché, nhung c6 thé duge ghi nhan nhu mot cong
cu hodc hé théng hd trg sang tao trong hd so ding ky. Quy dinh nay giup minh bach
hoa trach nhiém phap 1y va ton trong nguyén tic nhan dinh, ddng thoi khong can tro

su phat trién cong ngh¢.

Thit ba, cap nht tiéu chi thim dinh sang ché ¢6 yéu td Al Trong huéng dan tham
dinh sang ché, nén xem xét dua vao tiéu chi danh gid riéng cho “Al-assisted invention”,
tap trung vao dong gop k¥ thuat ciia con nguodi trong qua trinh st dung Al. Bén canh
d6, ban hanh co ché cho phép thAm dinh vién can nhic muc do tu dong hoa cua hé
thong Al dé xac dinh trinh do sang tao. Tao diéu kién cho bang sang ché két hop

(hybrid inventions), noi Al d6ng vai trd tao ra mot phan cua giai phap ky thuét.

Thit tir, dinh hudng lau dai nghién ctru stra d6i Luat SHTT. Trong dai han, Viét Nam
nén xem xét bo sung mot chuong hodc muyc riéng vé sang ché c6 yéu té Al trong do:
Phap luat can ghi nhan khai niém “Al-assisted invention”; Xac dinh nguyén tic gan
quyén s hitu sang ché trong truong hop Al tham gia sang tao; Quy dinh nghia vu minh

bach: nguoi ndp don phai cong bd mirc d6 tham gia ctia Al trong qua trinh sang tao.

Thir nam, ting cudng hop tac qudc té va dio tao chuyén mon. Viét Nam can tham
gia tich cuc vao cac dién dan quéc té do WIPO, ASEAN, OECD diéu phéi vé Al va
SHTT. Béng thoi, nén to chire dao tao chuyén sau cho tham dinh vién, luat su va
chuyén gia SHTT dé nam bit xu huéng qudc té va chuin bi cho cac hd so sang ché lién

quan dén Al trong tuong lai.
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Phap luat Viét Nam hién dang & giai doan tién thich mg v&i lan séng sang tao do
Al tao ra. Viéc sira ddi, bd sung quy dinh can duogc tién hanh than trong nhung chu
ddng, trén co so hoc hoi kinh nghiém quéc té va phi hop vai thuc tidn phat trién cong

nghé trong nudc.

C6 thé két luan rang, Al chua thé tré thanh chii thé quyén SHTT, nhung vai tro cua
Al trong hoat dong sang tao 1a khong thé phu nhan. Do d6, khung phap 1y tuong lai
ctia Viét Nam nén hudng tdi mé hinh can bang gitta khuyén khich d6i méi sang tao
va dam bao tinh phap Iy nhan dinh. Viéc xac 1ap tiéu chi 16 rang cho sang ché c6 yéu
t6 AI s& khong chi giup bao vé quyén loi hop phap cta to chirc, ca nhan trong nudc
ma con ting cuong ning luc canh tranh cong nghé va hoi nhap qudc té ciia Viét Nam

trong ky nguyén Al.
5. Két luan

Sy phat trién manh mé& cta Al trong hon mot thap ky qua da tao ra nhitng thay doi
sdu sic trong hoat dong sang tao va d6i méi cong nghé. Néu nhu trude day, sang ché
ludn gén voi tu duy sang tao ciia con ngudi, thi ngay nay, Al di co thé ty dong hoa, mo
phong va tham chi vugt qua kha nang sang tao thong thuong ctia con nguoi trong maot
s6 linh vyc chuyén biét. Thuc tién nay dit ra thach thirc 16n cho hé thdng phap luat

SHTT truyén thong, von dugc thiét ké dua trén tién dé “chu thé sang tao 1a con nguoi”.

Trén co sé tong quan 1y luan va kinh nghiém quéc té, c6 thé khang dinh ring chua
¢6 qubc gia nao cong nhan Al 1a chii thé quyén SHTT, nhung nhiéu qudc gia da va
dang thich tmg linh hoat bang viéc ban hanh hudng dan, chinh sach tam thoi hodc co
ché thir nghiém (sandbox) dé diéu chinh sang ché co yéu té AL Piém chung trong xu
hudng toan ciu 1a duy tri nguyén tic nhan dinh, nhung mé rong pham vi cong nhan
d6i v6i cac sang ché dugc tao ra véi sy tham gia dang ké ciia Al qua do vira bao dam

co so phép 1y, vira khuyén khich d6i méi sang tao.

Dbi v6i Viet Nam, phap luat hién hanh vé SHTT (Luat SHTT 2005, stra d6i 2022
va cac Nghi dinh huéng dan) chua c6 quy dinh riéng vé sang ché lién quan dén Al ca
vé tiéu chi xac dinh ngudi sang ché 1an quy trinh tham dinh, ding ky. Khoang tréng
nay khién viée xir Iy cac sang ché “Al-assisted” trong thyc tién tiém 4n nhiéu tranh
chép va kho khan vé xac dinh quyén. Do d6, viéc nghién ctu, tiép can va hoc hoi kinh
nghiém qudc té 1a can thiét nham dinh hudéng xay dung tiéu chi phap 1y phu hop voi

diéu kién Viét Nam.
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