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Tom tit:

Bai viét néu nhing bdt dong vé bio hj sing ché dwoc pham giita cdc quoc gia tham gia
dam phan Hiép dinh Déi tac Kinh té Chién hroc xuyén Thdi Binh Duong (Trans-Pacific
Strategic Economic Partnership Agreement, viét tit la TPP). Qua nghién ciru truong hop
sdang ché bai thuoc co truyén dé thdy ré sw khdc biét trong quy dinh vé bdo hé sing ché
trong phdp ludt mét sé quoc gia. Pong thoi bai viét ciing nghién civu nhitng dé xudt ciia
Hoa Ky trong qud trinh dam phan TPP vé bdo h sdang ché dwoc pham. Bai viét dé xudt
gidi phdp trung hoa cdc bat dong di néu bang viéc nghién ciu Hiép dinh TRIPS, so sdanh
nhitng dé xudt cia Hoa Ky véi cdc quy dinh vé quyén con nguoi, véi Tuyén bé Doha vé
Hiép dinh TRIPS va sirc khoe cong déng 2001, véi Cong uoc quoc té 1966 vé cdc quyén
kinh té, xd héi va van hoa.

Tir khoa: So hitu tri tué; Hiép dinh TPP; Hiép dinh TRIPS; Tuyén bé Doha.

M sé: 14032701

1. Dan nhap

bam phan TPP la dam phan thuong mai ty do nhiéu bén v&i muc dich hoi
nhdp cac nén kinh té thudc khu vuc Chau A - Thai Binh Duong. Cho dén
nay, di c¢6 12 nudc tham gia dam phan TPP, gdm: Brunei, Chile, New
Zealand, Singapore, Hoa Ky, Uc, Peru, Viét Nam, Malaysia, Mexico,
Canada, Nhat Ban.

1.1. Thang 11/2008, Viét Nam tham gia dam phan TPP véi tu cach 1a thanh
vién lién két. Thang 11/2010, Viét Nam tham gia dam phan TPP véi tu
cach 1a thanh vién day du.

1.2. Muc tiéu ban dau ctua TPP 13 giam 90% cac loai thué xuit nhap khau
gifta cac nudc thanh vién trudc ngay 01/01/2006 va cit giam bang khong
vao nam 2015. Trong mdt nghién ciru duoc cong bd vao thang 6/2013 cho
thiy tong kim ngach xuit khau va nhap khau hang hoéa, dich vu giita Viét
Nam véi cac qubc gia tham gia ¢am phan TPP nhu sau:
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Bang 1. Tong kim ngach xuat khau va nhap khau giita Viét Nam vdi cac

qudc gia TPP nam 2012
Xuét khiu sang Nhip khéu tir

TT Qubc gia Triéu USD Qubc gia Tri¢éu USD
1 | HoaKy 19.426,90 | Hoa Ky 5.085,74
2 | Nhat Ban 13.726,90 | Nhat Ban 11.802,10
3 | Malaysia 4.739,96 | Malaysia 4.209,76
4 | Uc 3.261,76 | Uc 2.034,56
5 | Singapore 2.044,94 | Singapore 11.421,20
6 | Canada 1.618,06 | Canada 407,29
7 | New Zealand 239,45 | New Zealand 405,27
8 | Mexico 1.153,99 | Mexico 84,10
9 | Chile 186,78 | Chile 408,32
10 | Peru 113,30 | Peru 93,71
11 | Brunei 16,01 | Brunei 197,23

Nguén: Tong hop tir nghién ciru ciia Brock R. Williams [12]

Dé c6 co so danh gia vi tri ciia Viét Nam trong sO cac quoc gia tham gia

dam phan TPP, bai viét xin din Bang 2.

Bang 2. Téng kim ngach xuat khau va nhap khau gitra Hoa Ky véi céac

quoc gia TPP nam 2012
Xuét khiu sang Nhép khiu tir

TT Qubc gia Triéu USD Qubc gia Tri¢éu USD
1 | Canada 291.758,00 | Canada 328.719,00
2 | Mexico 216.331,00 | Mexico 280.025,00
3 | Nhat Ban 70.046,50 | Nhat Ban 150.401,00
4 | Uc 31.208,30 | Uc 9.851,60
5 | Singapore 30.560,70 | Singapore 20.455,10
6 | Chile 18.885,80 | Chile 10.096,50
7 | Malaysia 12.854,30 | Malaysia 26.652,00
8 | Peru 9.357,40 | Peru 6.679,90
9 | Viét Nam 5.085,74 | Viét Nam 19.426,90
10 | New Zealand 3.223,30 | New Zealand 3.623,50
11 | Brunei 157,20 | Brunei 89,00

Nguon: Tong hop tie nghién cieu ciia Brock R. Williams [12]



20 Trung hoa nhitng bdt dong vé bdo hé sang ché dwoc pham...

Bang 1 cho théy, trong cc qudc gia tham gia dam phan TPP thi Hoa Ky la
ban hang lon nhat ctia Viét Nam, dong thoi cling c6 kim ngach nhép si€u
16n nhit tir Viét Nam trong cac qudc gia tham gia dam phan TPP. Trong khi
do, Singapore cling 1a ban hang 16n cua Vi¢t Nam, nhung ¢ thai cuc nguoc
lai, vi Viét Nam da nhap siéu tr Singapore qua lon (ty 1¢ 5,6/1).

Bang 2 lai cho théy, loi ich ma Hoa Ky thu dugc qua viéc xuét khau thi
Viét Nam dimg ¢ vi tri tha 9, qua d6 xét thuan tiy vé mat kinh té trong
quan hé thuong mai thi Viét Nam c6 1& khong phai 13 wu tién hang dau cta
Hoa Ky. Cung véi thong tin tai muc 1.4 dudi day, cho théy su bat loi cua
Vi¢t Nam trong viéc dam phéan véi Hoa Ky trong TPP.

Qua muc tiéu vé thué xuat, nhap khau cia TPP “cdt giam bc%ng khong vao
nam 20157, ta nhan thay trong quan hé thuong mai qudc té, loi ich kinh té
thude vé quoc gia xuit siéu. Nhu vay, viéc trung hoa nhiing bat dong do1
v6i Hoa Ky vé so hiru tri tué (SHTT) trong qua trinh dam phan TPP 1a rat
quan trong xét trén loi ich kinh té.

1.3. TPP la mot thoa thuan toan dién bao quat tat ca cac khia canh ciia mot
hiép dinh thuong mai tu do, bao gém thuong mai hang hoa, dich vu va dau
tu, mua sam cong, doanh nghi¢p nha nudc, thwong mai va lao dong, thuong
mai va moi truong, thwong mai dién tir, SHTT,...

Hiép dinh TPP quy dinh vé SHTT tai Chuong 10, trong d6 Diéu 10.1 da
dinh nghia thuat ngit SHTT duoc hiéu theo quy dinh ciia Hiép dinh vé cac
khia canh lién quan dén thuong mai cua quyén SHTT (dgreement on
Trade-Related Aspects of Intellectual Property Rights, viét tit la TRIPS),
TRIPS la modt trong nhitng Hi¢p dinh quan trong cia WTO. Nhu vay,
SHTT theo cach hiéu ctia TPP dong nhét voi quan diém ciia WTO, bao gom
quyén tac gia va quyén lién quan, sang ché, kiéu dang cong nghiép, thiét ké
bd tri mach tich hop ban dan, nhan hiéu, chi dan dia ly...

Vé nguyén tic bao ho quyén SHTT, Diéu 10.2.1 cua TPP néu 1 cac bén thura
nhén tim quan trong cua SHTT trong viéc thuc day phat trién kinh té - xa
hoi, dic biét 1a trong nén kinh té k¥ thut sb mdi, (101 moi cong nghé va
thuong mai. Piéu 10.2.2. con nhan manh cic bén thiy rang can thiét dé dat
dugc mot sy can bang gitta cac quyén cua chi s hitu quyén SHTT va 101 ich
hop phép ctia nguoi sir dung va cong dong ddi voi déi twong duge bao ho'.

Diéu 10.2.2. 1a mot quy dinh quan trong co tinh nguyén tic da duoc néu
trong TPP, tuy nhién, do trinh d6 phat trién kinh t€ - x& hoi cta timg qudc
gia tham gia dam phéan TPP khéac nhau, do d6 dan dén nhiing diém khong

! Article 10.2.2. of Trans-Pacific Strategic Economic Partnership Agreement. Intellectual Property Principles: The
Parties recognise the need to achieve a balance between the rights of right holders and the legitimate interests of
users and the community with regard to protected subject matter.
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thong nhét trong qua trinh dam phan. Vi du Diéu 10.3.4. cia TPP co nhac
dén hai vian kién quéc té vé quyén tac gia, d6 1a Hiép udc WIPO vé quyen
tac gia (World Intellectual Property Organization Copyright Treaty, viét tdt
la WCT) va Hiép udc WIPO vé bao hd cudc biéu dién va ban ghi am
(World Intellectual Property Organization Performances and Phonograms
Treaty, viét tdt la WPPT), nhung cho dén nay, Viét Nam van chua tham gia
hai van kién quéc té nay.

1.4. Thong tin can luu ¥: ngay 07/02/2014, Vin phong dai dién Thuong mai
Hoa Ky (Office of the United States Trade Representative- viét tit USTR)
cong bd Viét Nam nam trong danh sach cac qudc gia xdm pham quyén
SHTT thudc top dimg du thé gisi®. Day la diém bit loi cho Viét Nam
trong khi dam phan TPP vé cac yéu té ¢6 lién quan dén SHTT.

L.5. Gioi han nghién ciru

Nhimng van d& vé SHTT ma TPP dang quan tdm dam phan bao gom kéo
dai thoi han bao ho quyén tac gia va quyén lién quan, bao ho sang ché dugc
pham, bao ho dir li¢u thir nghiém ddi voi duoc pham va nong hoda pham,
thyc thi quyén SHTT (dic biét trong méi truong k¥ thuat sb), ché tai hinh
su va ché tai hanh chinh trong thyuc thi quyén SHTT.

Nhung do khuén khd c6 han, bai viét chi dé cap dén bao ho sang ché duoc
pham va bao hd dir liéu thtr nghi¢m déi voi dugc pham.

Thuét ngit patent chi diing v6i ham nghia duy nhét 1a bang doc quyén sang ché.

Xuét phat tir nhitng 1y do trén, phan sau cua bai viét nay sé& tap trung phan
tich: (1) Khac biét nén luu y trong quy dinh vé sang ché cua Hoa Ky va
Viét Nam; (2) Nhiing dé xuat ciia Hoa Ky vé sang ché duoc pham; (3) Bé
xuét giai phap trung hoa cac bat dong di néu.

2. Khac biét nén Iuu ¥ trong quy dinh vé sang ché ciia Hoa Ky va Viét Nam

Trong muc ndy, bai viét 1y truong hop sang ché bai thudc c¢b truyén® dé
minh hoa, day la th¢ manh cua Viét Nam nhung lai 1a diém khong manh
cua Hoa Ky trong linh vuc dugc pham.

Diéu 102 Luét Sang che Hoa Ky quy dinh vé diéu kién dé duoc cap patent;
tinh moi va mit quyén duogc cap patent da néu: mdi nguoi déu c¢6 quyén
duoc cap patent, trir khi (a) sang ché d3 duoc biét dén hodc duogc sur dung
boi nhitng ngudi khac ¢ nude nay, hoic patent di duoc cip hodc duoc mé

? Theo Special 301 Report 07.02.2014 ciia USTR, danh sach cin uu tién theo doi (Priority Watch List) vé vige
xam pham quyén SHTT c6 9 quoc gia, gbm Argentina, Chile, Trung Quéc, Costa Rica, An P9, Indonesia, Nga,
Théi Lan, Viét Nam. Thyc chat ddy 1a danh sach cac qudc gia ¢ ty 16 xam pham quyén SHTT cao nhit thé giGi
va diém dang luu y day 13 1an d4u tién Viét Nam nim trong danh sach nay.

3 V& thuat ngir bai thude cb truyen, xin tham khao thém tai liéu [13, tr. 7-15].
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ta trong mot 4n pham in 4n ¢ nudc nay hay nudc ngoai, trudc khi co nguoi
ndp don yéu cau cip patent, hoic (b) sang ché da dugc cip patent hodc mé
ta trong mot 4n pham in 4n ¢ nudc nay hay nudc ngoai hodc trong sir dung
cong khai hodc ban tai nuoc nay... cum tur “in this country” trong nguyén
ban dugc hiéu 1a tai Hoa Ky*.

Nhu vay, diém can luu y cia quy dinh nay cho thay sang ché khong bi coi
1a mét tinh méi khi n6 chi dugc st dung, duoc biét &én (ma khong duoc md
ta trong mot 4n pham) ¢ nude ngoai. Van dé nay da dugc Correa Carlos M.
lwu ¥ trong mdt nghién ciru cia minh: néu mot bai thude ¢o truyén di duoc
st dung cong khai nhung khong duoc mo ta trong mot tai liGu ¢ nudc ngoai
thi khong bi coi la mat tinh méi va van c6 kha ning duge co quan sang ché
Hoa Ky cap patent [8, tr.56].

Quy dinh trén day rét c6 loi cho Hoa Ky, vi da s truong hop cac bai thuoc
c¢b truyén duogc sir dung rong rai tai cong ddng cac nuoc dang phat trién,
nhung chua dugc xuét ban trong mot 4n pham thi chiing van co thé duge Hoa
Ky cap patent (xin nhin manh lai nguyén tac “dinh hinh” dugc xem la
nguyén tic quan trong nhét trong bao ho quyen tac gia). Co thé lay vi du dé
chimg minh cho nhan dinh nay qua US patent s 4178372 thudc bbi chdng di
g 6n dinh tir cay 16 hoi; US patent s6 4725438 thudc m& dugc chiét xudt tir
cay 16 hoi; US patent s 4696819 vat liéu chiét xuat tir 14 cdy coca [13].

Quy dinh cua Hoa Ky la nhu vay, nhung trong qué trinh thyuc thi phap luat
vé sang ché, Co quan Sang ché va Nhan hiéu Hoa Ky (United States Patent
and Trademark Office - USPTO) ciing mic nhiing sai lam. Vi du ngay
31/7/2002, USPTO d cap patent US 2003/0152651 A1 Herbal composition
for angina pectoris, method to prepare same (tam dich: Thanh phan thao
duogc chita cac con dau thit nguc, phuong phap ché bién né) cho cac dong
tac gia bao gdm Xijun Yan, Naifeng Wu, Zhixin Guo, Zhengliang Ye, Yan
Liu. Trong khi 18 ra sang ché nay di bi mat tinh méi (dan dén duong nhién
khong dugce bao ho) vi:

- Sang ché da dugc dé cap tai bai thube “Gia vi ich tAm thang” dang trong
sach Thién gia diéu phuwong do Vién Thong tin thu vién Y hoc Trung
uvong (Viét Nam) phat hanh nam 1989;

- Séang ché ciing dd dugc dé cap tai bai thudc “Phiic phuong dan sim

phién” dang trong sach Nhitng bai thuée Y hoc ¢é truyén Trung Hoa do
Nha xuat ban Y hoc Ha Noi phat hanh nam 1995.

* United States Patent Act, Chapter 35 of the U.S. Code § 102 - Conditions for patentability; novelty and loss of
right to patent: A person shall be entitled to a patent unless: (a) the invention was known or used by others in this
country, or patented or described in a printed publication in this or a foreign country, before the invention
thereof by the applicant for patent, or (b) the invention was patented or described in a printed publication in this
or a foreign country or in public use or on sale in this country.
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bay la diém bét loi cho Viét Nam, gia dinh rﬁng mot doanh nghiép Viét
Nam xuét khau bai thudc ¢d truyén “Gia vi ich tdm thang” ding trong sach
Thién gia diéu phwong do Vién Thong tin thu vién Y hoc Trung wong phét
hanh nam 1989 vao thi trudng Hoa Ky thi chic chin s& bi chu so hitu patent
US 2003/0152651 Al phan di, doi boi thuong thiét hai va duong nhién bi
cac co quan quan ly ctia Hoa Ky xtr 1y.

Truong hop trén day khong chi dién ra trong méi quan h¢ vé sang ché duoc
pham gitta Hoa Ky va Viét Nam, bai viét muén din thém trudong hop lién
quan dén An Do (méc du quoc gia nay khong tham gia dam phan TPP), aé
cho thay phap luat vé sang ché cua Hoa Ky ludn nghiéng vé phia 6 loi cho
ho.

Vao nam 1928, cac nha khoa hoc An Po da cé nhitng van ban bao cdo dugc
luu trong cac 4n pham hoi thao qubc gia va qudc té vé tac dung dugc 1y da
dang cua cay neem (Azadirachta indica), ho da xac dinh dugc hon 140 hop
chit duoc liu chlet Xuit tir cdy neem, trong d6 co cac chat khang viém,
chéng loét, khang nidm, khang khuan, khang virus, chit chdng oxy héa va
dic biét 1a c6 hoat chat chéng ung thu [7, tr.82]... Nhung theo théng ké vao
nam 2011, Hoa Ky da cap 54 patent lién quan dén bai thudc cb truyén co
ngudn gdc tir cdy neem”.

Truong hop khac ciing lién quan d&én An Do, nhu da biét, tac dung chira
bénh da dang cta cti nghé da duoc ngudi An DO biét dén tir 1au, nhung
ngay 28/3/1995, Co quan sang ché va nhan hiéu Hoa Ky (US Patent and
Trademark Office - USPTO) da cap patent US 5.401.504 lién quan dén cu
nghé cho hai dong tac gia 1a Harihar Cohly va Suman K. Das. Hoi dong
Nghién ctru Khoa hoc va Cong nghi¢p (Council for Scientific and Industrial
Research - CSIR) New Delhi d dai dién cho Chinh phit An D¢ phan dbi
quyét dinh cia USPTO. CSIR di dan cac vian ban dugc luu giit va ching
minh patent US5401504A khong moi va khong dat trinh do sang tao. Ngay
13/8/1997, USPTO d ra quyét dinh hity patent US5.401.504A.

C6 18, trong qua trinh dam phan TPP, day 1a chi tiét khong nén bo qua.

3. Nhirng dé xuit ciia Hoa Ky vé sang ché dwoc phim

Trong qua trinh dam phan, Hoa Ky di coéng bd cac dé xuét lién quan dén
sang ché dugc pham, trong d6 dang luu ¥ 12 van ban do Van phong dai dién
Thuong mai Hoa Ky cong bb thang 11/2013 [5]. C6 rat nhiéu dlem dang
gdy tranh cai trong cong bb nay, nhung do khuon kho cuia bai viét, tac gia
xin luu ¥ 2 diém:

* Xin tham khao thém muc Total Patents on Neem cia tai liéu [10, p.80].
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3.1. Quyén sin xudt thuéc goc

Thude goc 1a thube tuwong duong sinh hoc véi biét duge vé cac tinh chit
dugc dong hoc va dugc luc hoc, duge san xuét khi quyé‘:n s0 hitu cong
nghiép cua biét dugc da hét thoi han bao ho. Cac cong ty dugc phém cua
cac nudce dang phat trién do han ché vé diéu kién tai chinh thuong tan dung
quy dinh nay dé san xuét thudc gdc.

Dé ngin can kha ning san xuat thude gdc, chii s¢ hitu bang doc quyén sang
ché nghién ctru phat trién sang ché da gan hét thoi han bao ho (goi 1a sang ché
co ban) thém tinh nang, tac dung méi (goi la sang ché phu thude) thanh mot
sang ché méi, cac qudc gia tham gia dam phan TPP can ban hanh quy dinh
bao ho sang ché méi (bao gdm ca sang ché co ban va sang ché phu thudc).

Céch khac, chi so hitu bang doc quyén sang ché duoc phdm do mot qudc
gia TPP cip, sau mot thoi gian tim cach dang ky bao ho sang ché nay tai
mot quéc gia TPP khac va mot chu ky bao hd moi lai duoc bét dau tai quéc
gia moi.

Binh luén vé dé xuit ciia Hoa Ky, xét trén co so 1y luan cho thiy khong thé
kéo dai thoi han bao ho sang ché co ban thém mot thoi gian bang thoi han
bao ho sang che phu thudc (néu chimg minh dugc sang ché phu thudc hoi tu
du cac yéu té tinh méi, trinh d6 sang tao va kha nang 4p dung cong nghiép).

Phép luat Viét Nam chua quy dinh cu thé vé viéc nay, tuy nhién Piéu 137,
Luat SHTT cua Viét Nam c6 quy dinh: “Nghia vu cho phép s dung sang
ché co ban nham sir dung sang ché phu thugc: (1). Sang ché phu thudc la
sdng ché duwoc tao ra trén co sé mot sang ché khdc (sau déy goi la sdng ché
co ban) va chi ¢6 thé sir dung dwoc véi diéu kién phdi sir dung sang ché co
ban; (2). Trong truong hop chung minh dwoc sing ché phy thuéc tao ra
mgt budc tién quan trong vé kj thudt so véi sang che co ban va co y nghia
kinh té 16m, chii s hitu sdng ché phu thugc co quyen yéu cau chii s6 hitu
sang ché co ban chuyén giao quyén sir dung sang ché co ban véi gid cd va
diéu kién thwong mai hop 1.

Cum tir “tao ra mot bude tién quan trong vé ky thudt so véi sang ché co
ban” 1a mot cum tur bat dinh vi rat kho dinh nghia thé nao 13 mot budc tién
quan trong vé k¥ thuat.

Sau nita, can thdy rang Diéu 137 cua Luat SHTT khong dong nghia véi viéc
chap nhan de xuat cia Hoa Ky.

3.2. Kéo dai thoi han béio hé div liéu thiv nghiém déi véi thudc sinh hoc

Thuoc sinh hoc con dugc hi€u 1a ché pham sinh hoc nhu vaccine, méau hodc
thanh phan mau, di Uimg, t€ bao soma, li¢u phap gen, mo, protein tai t6 hop
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hoic té bao séng duoc sir dung nhu lidu phap dé diéu tri bénh [4]. Thubc sinh
hoc dugc tao ra tir qua trinh sinh hoc chur khong phai tong hop hoéa hoc.

Hoa Ky khong néu co s¢ 1y luan cua vi¢e kéo dai thoi han bao ho dir licu
thir nghiém ddi voi thude sinh hoc, nhung co s& thuc tién ma Hoa Ky da
néu dé ching minh cho tinh thuyét phuc cua dé nghi nay 1a viéc dau tu tai
chinh cho cac nghién ctu ddi véi thude sinh hoc la rat 16n, cac nha dau tu
can duoc bao ho trong thoi gian dai hon so véi cac dang dugc phdm thong
thuong dé bu ddp cho cac chi phi nghién ctru, chi phi chttng minh tinh an
toan cua thude sinh hoc d6i véi sirc khoe con nguoi.

Nhung ciing can théy rang, dé xuét cua Hoa Ky ¢6 thé gy bat on vé an sinh
x@ hoi cho cac quoc gia dang phat trién, néu dé xuit nay duoc thyc hién thi
gia thudc s& ting cao, kha ning tiép can cua cong ching dbi voi duge pham
s€& kho khan.

Hién tai, mot s6 qudc gia tham gia dam phan TPP khéng c6 quy dinh riéng
trong viéc bao ho dir liéu thir nghiém dbi véi thude sinh hoc, co qudc gia thi
bdo hd dir licu thtr nghiém 1a 5 ndm, 8 ndm. Hoa Ky dé xut thoi han bao ho
dir liéu thir nghiém ddi vé6i thude théng thuong 13 5 nim, nhung thoi han
bao ho dit liéu thir nghiém ddi véi thube sinh hoc 14 12 nam.

Dé xuat ciia Hoa Ky dd mau thuan v6i phap luat Viét Nam vé SHTT. Luat
SHTT cua Viét Nam khong quy dinh sy khac biét trong viéc bao ho dir liéu
thir nghiém d6i véi thude sinh hoc, ma coi nd ciing nhu céc loai thude thong
thuong khac. Pidu 128 Luat SHTT quy dinh: “Nghia vu bdo mdt diF liéu
thir nghiém. (1). Trong truong hop phdp ludt co quy dinh nguoi ngp don xin
cap phép kinh doanh, lwu hanh dwoc pham phdi cung cap két qud thir
nghiém hodc bat ky dir liéu ndo khdc la bi mat kinh doanh thu dwoc do dau
tir céng sike dang ké va nguoi ngp don co yéu cau giir bi mdt cdc théng tin
do thi co quan c6 tham quyén cdp phép c6 nghia vu thiee hién cdc bién
phdp can thiét dé cdc dir liéu d6 khong bi sir dung nham muc dich thirong
mai khong lanh manh va khong bi boc 19, trir truong hop viéc boc 1o la can
thzet nham bdo vé cong ching. (2). Ké tir khl dir lieu bi mdt trong don xin
cap phép dwoc nop cho co quan cé tham quyén dén hét 5 nam...”

Cum tu “true truong hop viéc boc 1o la can thiét nham bao vé cong chung”
duoc néu trong Diéu 128.1. Luat SHTT cua Vi¢t Nam khong dugc Hoa Ky
nhac dén trong dé xuat.

4. Trung hoa cac bit dong

Nhu muc 1.4 da dé cap, bao cdo dac bi¢t 301 cong bd théng 02/2014 1:%1, m(f):[
trd ngai 1on cho Viét Nam trong qua trinh dam phén TPP doi voi cac van dé
c6 lién quan dén quyén SHTT.
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4.1. “Vin bin héa” cdc bai thuédc cé truyén dé cic quéc gia khic khéng
thé cap patent cho chung

Nhu da dé cép, quy dinh tai Diéu 102, Luat Sang ché Hoa Ky 14 c6 lgi cho
ho. Vay lam thé nao dé han ché kha nang Hoa Ky str dung quy dinh nay?

D3 biét, diém quan trong nhét dé sang ché bi mat tinh méi néu nd dwpc mé
ta bang vin ban, boi vy dé cac bai thude cb truyén ciia Viét Nam khong bi
“ddc quyén hoa” thi nhat thiét phai mo ta cac bai thude ¢ truyén trong vin
ban, giai phap nay duoc phap luat ciia cac qudc gia chap nhan vi ton trong
nguyén tic “dinh hinh” trong viéc bao hd quyén tac gia.

C6 thé tham khao kinh nghiém cua An Do vé viéc nay dé phan dbi cac quoc
gia phat trién da cép patent cho cac bai thude cd truyén cua An bo. Cho den
thang 6/2011, An D di xay dung thanh cong Thu vién sb vé tri thire truyén
thong véi 34 triéu trang thong tin dinh dang trén 2.260.000 cong thuc cac
bai thuoc cb truyén bing tleng Phan, tiéng A Rap, tleng Ba Tu, tiéng Urdu
va tiéng Tamil. Thu vién sd vé tri thirc truyén thong da duoc dich sang
tiéng Anh, Phap, Dtrc, Nhat Ban va TAy Ban Nha [11, tr.91].

Quyén yéu cau huy patent cép cho cac bai thude ¢b truyén da duoc vin ban

hoa thudc vé tat ca moi to chue/ca nhan, nhung Hoi Dong y Viét Nam nén

1a t6 chirc dai dién cho quyén so hitu cac bai thude cd truyén theo Khoan 2

Diéu 6 Piéu 1¢ Hoi Pong y Viét Nam duoc phé duyét kém theo Quyét dinh
s6 162/QD-BNV ngay 21/02/2011 cta Bo trudng Bo Noi vu.

Trong thuc té, vi quyen loi cua quoc gia ma c6 thé xay ra truong hop cap
patent cho sang ché bai thudc ¢d truyén khi sang ché do khong dat cac didu
kién dugc cap patent. Tro lai voi muc 2 cua bai viét nay, ching ta thiy
USPTO da cap patent US 2003/0152651 A1 sau khi cac thong tin lién quan
dén sang ché da dugc van ban hoa tai Viét Nam, nhung hién tai chua c6 to
chirc, ¢4 nhan nao cta Viét Nam yéu cdu huy patent ndy nén nd van con
hi¢u luc phap luat.

4.2. Nhitng d@é xudt ciia Hoa Ky vé sdng ché dwoc phim

Pay 1a diém dang gay tranh cai nhiéu nhat gitta cic qudc gia dam phan
TPP, trong khudn kho bai Vlet nay, tac gia xin dua ra nhiing tham khao aé
c6 thé trung hoa nhitng dé xuit cua Hoa Ky vé sang ché duoc pham.

Cén thay rang khong chi dung 1ap luan cac nudc phat trién phai c6 nghia vu
tao diéu kién cho cong chung thudc cac nuoc dang phat trién quyén tlep can
thude, xin Ivu ¥ nhu muc 1 cta bai viét nay da phan tich TPP 1a mot “san
choi” song phang xét trén khia canh loi ich kinh té, Hoa Ky 13 ban hang 16n
nhét cta Viét Nam trong cic qudc gia tham gia dam phan TPP, s6 liéu ma
nghién ctru ciia Brock R. Williams (2013) dd dua ra cho thdy Viét Nam
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dang xuat siéu rat 16n sang Hoa Ky... Do d6, can dua ra cac 1ap luan phap
1y trong qua trinh dam phén TPP.

4.2.1. Quyén tiép cin thubc - tiép cdn tir quyén con ngudi

Co s& cua dé xuét néu trong muc nay dugc dya trén Hoa Ky va Viét Nam
déu 1a cac qubc gia thanh vién WTO, mic du TPP doi hoi khit khe hon
WTO, nhung van c6 thé str dung cac quy dinh cia WTO trong qua trinh
dam phan, trong d6 dic biét luu ¥ TPP dinh nghia quyén SHTT theo quy
dinh cua Hi€p dinh TRIPS (mdt trong ba Hiép dinh cia WTO).

Trong nghién ctru cua Holger Hestermeyer [9] déd néu rd quan diém quyén
tlep can thuoc voi tu cach 1a mot quyén con nguoi, trong d6 dang luu y mot
s6 dé xuét:

- 5 mo hinh sir dung luat ngoai WTO trong qua trinh giai quyét tranh chap
¢6 lién quan dén quyén tiép can thude;

- Quyén tiép can thudc vé6i tu cach 1a jus cogens® trong qua trinh giai
quyéet tranh chap.

Néu cho rang cac quyén con ngudi chi co thé duoc st dung trong qua trinh
giai quyét cac hi¢p dinh lién quan, thi mét thanh vién WTO khong thé dya
vao cic quyén nay dé tu bién ho khi bi khiéu kién 1a di vi pham luat cua
WTO, vi co s¢ cho bi¢én hd nay khong dugc quy dinh tai hi¢p dinh lién
quan. Tuy nhién, tinh thé s& khac khi quyén con nguoi dat quy ché jus
cogens...

Diéu can phai ban thém la quyén tiép can thubc di dat quy ché nay hay
chua? Neu cho rang quyén con nguoi c¢6 gia tri cao hon s0 vOi cac lot ich
kinh té, nhat 1a khi tinh mang cua cong chung thudc cac quoc gia dang phat
trién bi de doa néu khong c6 thude [9, tr.248], thi quyén tiép can thudc da
dat quy ché jus cogens.

4.2.2. Quyén tiép cin thuéc - nhin tir Hiép dinh TRIPS

Co sO cia d& xudt néu trong muc ndy dugc dua trén Hoa Ky 1a qudc gia
thanh vién WTO, ho cé nghia vu tudn thu cac quy dinh cia Hiép dinh
TRIPS.

C6 thé van dung Hiép dinh TRIPS vé quyén tiép can thudc, trong do co:

Diéu 27 quy dinh: “Cdc thanh vién cé thé loai trir khéng cdp patent cho
nhitng sang che can phai bi cam khai thac nham muc dich thwong mai

% jus cogens (1a mot thuat ngir phap 1y, dugc hiéu I quy pham ménh lénh, quy pham quéc té budc phai tuan thu,
jus cogens chi c6 thé bi thay thé boi quy pham khac co ctng tinh chét theo quy dinh tai Diéu 53, Céng uéc Vién
1969 - Vienna Convention on the Law of Treaties)
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trong lanh thé ciia minh dé bao vé trdt tw cong cong hodc dao dirc xa hoi,
ké ca dé bdo vé cudc song va sirc khoé ciia con ngwoi va déng vit hodc
thwe vt hodc dé tranh gdy nguy hai nghiém trong cho méi truong, véi diéu
kién nhitng ngoai ¢ do dwoc quy dinh khong chi vi ly do duy nhat la viéc
khai thdc cdc sang ché twong g bi phdp ludt cia nwée dé ngan cam”

Diéu 31 quy dinh cho phép chinh phu cia mot quc gia dugc quyén cép
license cudng birc trong truong hop can thiét dé bao vé stc khoe cong
chang: “Truong hop ludt cia mét Thanh vién quy dinh viéc cap phép sir
dung doi twong patent duwdi hinh thire khéc khi khong dwoc phép cia ngwoi
ndm giiv quyén...”

4.2.3. Quyén tiép cin thuéc - nhin tir Tuyén bé Doha

Tuyén bd Doha vé Hiép dinh TRIPS va stc khoe cong dong 2001 (Doha
Declaration on the TRIPS Agreement and Public Health - Nov. 2001) néu 1o
“cong nhdn sw tram trong cua cdc vd'n dé vé sirc khoe cong dong lam
phwong hai nhiéu quoc gia dang phat trién va kém phat trién, déc biét la cdc
van dé hdu qua ciia HIV/AIDS, bénh lao, bénh sot rét va cdc bénh khac™.

Poéng thoi Tuyén b Doha ciing di néu Hiép dinh TRIPS phai la mot bg
phan cua hanh dong trong khuén khé quéc gia va quéc té nham gidi quyét
cdc van dé nay®.

Nhu véy, Tuyén bb Doha 1a mét co s& phap 1y dung dé bao vé quyén tiép
can thudc clia cong chung, nhét 1a cong ching thude cac qudc gia dang phat
trién va kém phat trién, c6 thé dung Tuyén bd nay nhim dam phan véi Hoa
Ky dé trung hoa cac dé xuét cua ho vé sang ché dugc pham - nhimng d& xuit
duoc xem nhu da dit loi ich kinh té cua cac cong ty duogc phém trén suc
khoe cong ddng (mot yéu t ciia quyén con nguoi).

4.2.4. Quyén tiép cdn thuoc - nhin tir Cong woc quoc té vé cic quyén kinh
16, xd héi va van héa

Cong udc qudc té Ve cac quyén kinh té, xa hoi va van hoa dugc Pai Hoi
dong Lién Hiép quoc thong qua ngay 16/12/1966 va c6 hiu luc ngay
03/01/1976. C6 thé khai thac mot chi tiét ciia Cong wdc nay trong qua trinh
dam phan TPP, d6 1 néu xét trén khia canh sang ché duoc pham 1a két qua
cua qua trinh nghién ctru khoa hoc, thi cong ching co quyén tiép can qua
quy dinh tai Diéu 15.1.b ctia Cong udc: “...quyén cia moi ngudi dwgc

" Doha Declaration: “We recognize the gravity of the public health problems afflicting many developing and
leastdeveloped countries, especially those resulting from HIV/AIDS, tuberculosis, malaria and other Epidemics”.

® Doha Declaration: “We stress the need for the WTO Agreement on TRIPS Agreement to be part of the wider
national and international action to address these problems”.
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hieong nhitng loi ich cia tién bo khoa hoc, quyén iing dung né va quyén tir
do nghién ciru khoa hoc”™’

5. Két ludn

Bai viét khong dé xuit giai phap “giai quyét” nhimg bat doéng vé SHTT
gitta cac qubc gia tham gia dam phan TPP ma chi dé xuét giai phéap trung
hoa chung, vi xét cho cung muc tiéu cua TPP khong thé chi dat suc khoe
cong dong 1én trén loi ich kinh te boi vay cac quoc gia dang phat trién ciing
khong thé chi nhdn manh yéu té strc khoe cong dong trong qua trinh dam
phan TPP.

Thay cho 161 két, bai viét mudn nhan manh lai Diéu 10.2.2. caa Hiép dinh
TPP do 4 nu6c thanh vién sing lap Brunei, Chile, New Zealand va
Singapore ky ngay 03/6/2005: “Cac bén thdy rdang can thiét dé dat dwoc
mét sw can bang giita cdc quyén cia chii s¢ hitu quyen SHTT va lgi ich hop
phdp cua nguoi sir dung va cong dong déi véi doi twong dwoc bio hi”.
Dau 1a “diém cdn bang” giita cac quyén va loi ich hop phap? Can tim cau
trd 101 trong ngh¢ thuat dam phan./.
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